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NOMINATION OF SIMON E. SOBELOFF 


SATURDAY, MAY 5, 1956 


Untrep States SENATE, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:35 a. m., in room 
424, Senate Office Building, Senator Joseph C. O'Mahoney (chair- 
man of the subcommittee) presiding. 

Present: Senators O’Mahoney and Watkins. 

Also present: Joseph A. Davis, chief clerk, and Thomas Bb. Collins. 
member, professional staff. 

Senator O’Manonry. The committee will come to order. 

This meeting has been called in accordance with the policy of the 
committee in order to allow persons who may desire to make comment 
upon the nomination of Mr. Simon E. Sobeloff, of Maryland, to be a 
judge of the United States Circuit Court for the Fourth Cireuit, vice 
Morris A. Soper, retired. 

In accordance with the policy of the committee, notice of this hear- 
ing was published in the Congressional Record, and a copy of that 
notice will be made a part of the official record at this point. 

(The notice of hearing is as follows :) 


NOTICE OF HEARING ON NOMINATION OF SIMON E. SosBetorr To BE UNITED STATES 
Crrcuit JUDGE, FourRtTH CIRCUIT 


Mr. O’MAHONEY. Mr. President, on behalf of a subcommittee of the Committee 
on the Judiciary, I desire to give notice that a public hearing has been sched- 
uled for Thursday, May 3, 1956, at 10: 30 a. m., in room 424, Senate Office Build- 
ing, on the nomination of Simon FE. Sobeloff, of Maryland, to be United States 
circuit. judge, fourth circuit, vice Morris A. Soper, retired. 

Prior to the above-mentioned date, all persons interested in the above nomina- 
tion should file with the committee such representatives as may be pertinent. 

The subcommittee consists of the Senator from Missouri [Mr. HENNINGs], 
the Senator from Arkansas [Mr. McCLeLian], the Senator from Utah [Mr. 
WATKINS], the Senator from Idaho [Mr. WELKER], and myself, chairman. 


Senator O’Manonry. Two subpenas were issued by the committee 
at the request of Senator Olin D. Johnston, of South Carolina, who 
this morning addressed to me the following letter : 

May 4, 1956. 

DEAR SENATOR: In accordance with my telephone conversation with you, I 
find that I have to leave the city today, and attached hereto you will find my 
statement for the record in opposition to the confirmation of Mr. Sobeloff for 
the office of judge of the United States Circuit of Appeals for the Fourth Circuit. 

With kind regards, I am, 

Sincerely yours, 
OLIN D. JOHNSTON. 

This material reached my office this morning. I have asked a rep- 
resentative of Senator Johnston for a full copy of the material which 
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is herewith presented by Senator Johnston, in order that I might 
hand it to the solicitor general, Mr. Sobeloff, who is the nominee in 
this case. 

And I shall be very happy, Mr. Sobeloff, to take a recess if you want 
to read this material first. 

Mr. Sorerorr. I think perhaps, Senator, I can glance over it dur- 
ing the testimony. There are so many people from out of the city 
who are here who would like to be heard; and if I need further time, 
I will ask for it. 

Senator O’Manonry. That is very generous of you, and we shall 
proceed in that fashion. 

The statement of Senator Johnston is herewith put into the record 
as though delivered. 


STATEMENT OF HON. OLIN D. JOHNSTON, UNITED STATES SENATOR 
FROM THE STATE OF SOUTH CAROLINA 


Senator Jonnstron. Simon E. Sobeloff is listed as a member of the 
American Bar Association in 1937-43 by the Martindale Hubbell 
Lawyers Directory. The Canons of Ethics of the American Bar Asso- 
ciation in essence forbids an attorney to: 


(1) accept employment in matters adversely affecting the in- 
terest of a onetime client; and 

(2) to use the confidences and information obtained from a 
former employment to his subsequent advantage. 


Your attention is called to the case of the State of Maryland v. The 
Baltimore Trust Company, which has been pending in Circuit Court 
No. 2 of Baltimore, Md., since 1935. In the early stages of this pro- 
tracted litigation, Mr. Simon E. Sobeloff was appointed an officer of 
the court to make such investigation as— 
will enable him to ascertain whether there is any proper cause for holding the 
officers and/or directors of the Baltimore Trust Co. liable (and if so, the nature 
and extent of such liability) as a result of the conduct of the affairs of the 
Baltimore Trust Co., with particular reference to the acquisition and adminis- 
tration of the assets of said institution in connection with which serious losses 
were suffered. 

As a result of the investigation of the conduct of the affairs of the 
Baltimore Trust Co., a three-volume report was filed by Sobeloff with 
the court in 1937 which set forth gross negligence and neglect of duty 
on the part of officers and directors of the Baltimore Trust Co. After 
the report certain actions were filed in the court seeking damages. For 
this particular assignment Mr. Sobeloff was allowed and paid a fee 
of $30,000 out of assets in the hands of the receiver. 

The various court records reflect that Simon Sobeloff appeared as 


one of the solicitors beginning in 1936 for various receiver suits and | 


received additional fees. Also, the records of the court reflect that 
Mr. Sobeloff acted as counsel for Raymond J. Funkhouser, president 
of the Baltimore Realty Trust, Inc., who owned the building occupied 
by the Baltimore Trust Co. Mr. Sobeloff, as counsel for Mr. Funk- 
houser, president, Baltimore Realty Trust, Inc., owner of the O’Sul- 
livan Building, now known as the Mathieson Building, attempted to 
collects rents from John D. Hospelhorn, receiver of the Baltimore 
Trust Co., and for whom Mr. Sobeloff acted as solicitor in litigation 
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of various cases. This was against agreement of sale by receiver in 
July 1941, to occupy rent-free space until 1946. Other terms of this 
agreement were also disregarded. 

“On April 19, 1956, John D. Hospelhor n, deputy commissioner, Mary- 
land State Banking C ommission, 307 North Eutaw Street, B: iltimore, 
Md., advised he was a receiver for the Baltimore Trust Co. which had 
been in liquidation since 1935. Mr. Hospelhorn stated that the Balti- 
more Trust Co. in 1931 had assets approximating $100 million and was 
the largest bank in the South. In 1931 the liquid assets were very a 

due to “large withdrawals and were reduced to $65 million by 193: 

A group of responsible citizens in the community decided to est: >. 
lish an $8 million guaranty fund composed of securities and notes 
and other valuable pledges which were used to borrow cash funds 
from the RFC to maintain operation from 1931 to 1935, when the 
Baltimore National Bank took over the banking and trust operations 
of the Baltimore Trust Co. 

The chairman of the Baltimore Trust Co.’s board of directors, Mr. 
Howard Bruce, presently residing in Howard County, Md., and re- 
tired from active business affairs, is most familiar with Mr. Sobeloff’s 
report and activities respecting the Baltimore Trust Co. affairs. 

As a result of Mr. Sobeloff’s report, filed in 1937, alleging gross 
negligence and mismanagement by certain officers of the trust com- 
pany, the directors decided to offer a settlement on the basis of the re- 
port concerning their alleged liability (although the written agree- 
ment denied any admission on the part of these men of any negligence, 
— of duty, or liability) for a certain sum of money, approxi- 

nately $ $300,000. 

Judge Eugene O’Dunne, on behalf of the court accepted the pay- 
ment and Sobeloff presented a bill to the receiver, John Hospelhorn, 
for $30,000, as his fee. The receiver protested what he termed at 
that time (1937) to be an exorbitant fee, but Judge O’Dunne approved 
the fee, stating that through Sobeloff’s work they had collected 

$300,000 that the receiver would not have gotten except for Sobeloff’s 
work, and that the fee represented only 10 percent of what was col- 
lected. This sum of money was in addition to the double liability 
assessment paid by the stockholders on stock owned in the trust com- 
pany, which double liability has now been removed by statute in 
Maryland. 

According to Mr. Hospelhorn, Mr. Bruce, and certain other direc- 
tors whom he did not identify, felt that this was simply a threat at 
a time when they were scared. and there was much publicity and talk 
of fraud, and that this was nothing but a “bite.” 

Mr. Hospelhorn stated that the rec eivership of the Baltimore Trust 
Co. paid a final dividend to the depositors on November 12, 1942, 
with a total to the depositors of 70.35 percent. It is to be noted that 
on ae 18, 1942, after the receiver's final distribution on No- 
vember 12, 1942, to the depositors of the Baltimore Trust Co. was 

ratified a the court, Mr. Hospelhorn, receiver, was notified by Ray- 
mond J. Funkhouser, president of the Baltimore Realty Trust, Inc., 
of a demand for rent for the space occupied by the receiver. Simon 
E. Sobeloff was of record counsel for Raymond J. Funkhouser in the 
demand for rent. This claim for rent still remains unsatisfied. 

Mr. Hospelhorn stated that no agreements, sales, or any transac- 
tions were ever made that did not pass through his hands for deter- 





4 NOMINATION OF SIMON E. SOBELOFF 


mination by the then present conditions as being fair and reasonable 
and all transactions were passed and approved by the Circuit Court 
No. 2 under Judge Eugene O’Dunne. 

At the time of Sobeloft’s investigation his assistant was Mr. Her- 
bert Myerberg. Myerberg did the spade work for the Sobeloff inves- 
tigation of the officers and directors of the Baltimore Trust Co. 

Mr. Hospelhorn stated that all the directors and stockholders paid 
the double liability on the stock and all felt that they exercised the 
affairs of the company as prudently as men of good conscience and 
responsibility could discharge their duty; that Sobeloff’s report in 
1937, indicating mismanagement and neglect, to them was abominable. 

When Mr. Hospelhorn was questioned as to any instances wherein 
Mr. Sobeloff had represented other clients, he stated that Mr. Grover 
L.. Michael, now president of the McConway Torley Corp., 109 48th 
Street, Pittsburgh, Pa., would be familiar with the details, and to his 
(Hospelhorn’s) knowledge, Sobeloff did not represent any clients of 
the trust company. 

The records of the court, however, reflect that Simon Sobeloff acted 
as counsel for Raymond J. Funkhouser, president of the Baltimore 
Realty Trust, Inc., a holding company, owner of the O’Sullivan Build- 
ing, which was the former trust company building; that Funkhouser 
was from Hagerstown, Md., and had never been in any way 
connected with the trust company. Sobeloff, as counsel for Funk- 
houser, had attempted to collect rent from the receiver, Mr. Hospel- 
horn, in spite of an agreement approved by the court at the time of 
the sale of the stock of the holding company for $5,000 in 1941 that 
the receiver would occupy quarters rent-free until 1946 until comple- 
tion of liquidation of the trust company. 

Mr. Funkhouser, President of the Baltimore Realty Trust, Inc., 
owner of the O’Sullivan Building, now known as the Mathieson Build- 
ing, operated through William L. Rigger, a vice president of the 
holding company. The Baltimore City Directory lists Mr. Rigger’s 
address as 920 West University Parkway, Baltimore, Md. 

The 1950 estimated value of the O’Sullivan Building, now Mathie- 
son Building, was approximately $15 million. 

Circuit court records of the Baltimore Trust Co. reflect that 
Simon E. Sobeloff received a fee of $30,000 for the investigative re- 
port and in addition received fees for the receiver’s litigation of cases 
against the officers and directors of the Baltimore Trust Co., together 
with Alexander Armstrong and J. Purdon Wright. 

My preliminary investigation discloses that there is indisputable 
and conclusive evidence that Mr. Simon E. Sobeloff violated certain 
canons of ethics of the American Bar Association—while a member 
of the Association—and exhibited a total disregard in letter and in 
spirit of the conduct required of a judicial officer in violation of his 
pledge as a member of the American Bar Association to uphold and 
by example create the highest respect exemplified in the code of be- 
havior demanded of members of this association. In specific instances 
the records show that: 

(1) Mr. Sobeloff accepted employment in matters adversely affect- 
ing the interest of a one-time client, namely, the receiver of the Balti- 
more Trust Co., and as an officer of the Circuit Court of Baltimore 
City. 
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(2) That he did use the confidences and information obtained from 
these former employers to his subsequent advantage to such an extent 
that he sought to force through’ court action enforcement of agree- 
ments concerning property that he caused to be obtained through his 
former position to his personal advantage. 

(3) His responsibitity as an oflicer of the court was to conserve and 
protect the assets involved in the liquidation of the Baltimore Trust 
Co. wherein many depositors and clients suffered heavy losses. In- 
stead, under a jusiicia! masquerade, through a series of legal manipula- 
tions, he ob‘aine:! control for a subsequent client of one of the most 
valuable assets, namely, the 34-story office building now known as the 
Mathieson Building, in total disregard of the agreement of transfer 
hy the receiver, John D. Hospelhorn, in July 1941, and approved by 
the court. 

Based on the past record of Simon E. Sobeloff as an officer of the 
court and as an attorney, my conclusions for objecting to his confirma- 
tion is that he is completely unqualified for the high judicial office 
of judge of the United States Circuit Court of Appeals. 

(Documents attached to Senator Johnston’s statement are as 
follows:) 


The following three persons are necessary witnesses and should be subpenaed: 
John D. Hospelhorn (receiver, Baltimore Trust Co.), 307 North Eutah 
Street, Baltimore, Md. 

2. Raymond J. Funkhouser, % R. J. Funkhouser & Co., 1388 West Washington 
Street, Hagerstown, Md. 

3. William L. Rigger, 920 West University Parkway, Baltimore, Md. 

The following persons have knowledge concerning the affairs of the Baltimore 
Trust Co. but may not be necessary as witnesses : 

1. Herbert Myerberg (Sobeloff’s assistant 1935-386), Baltimore, Md. 

2. Howard Bruce, Elkridge, Howard County, Md. 

3. Stewart S. Jackson, treasurer, Maryland Dry Dock Co., Key Highway, 
Baitimore, Md. 

Jackson is described as being Mr. Bruce’s No. 1 assistant, familiar with the 
negotiations of the Sobeloff settlement. 

4. Grover L. Michael, President, McConway Torley Corp., 109 48th Street, 
Pittsburgh, Pa. 

Representative of receiver. Familiar with the details as to whether Sobeloff 
represented any clients of the trust company. 

5. J. Purdon Wright (cosolicitor of receiver), room 1134 Mathieson Building, 
10 Light Street, Baltimore, Md. 

In 1986 the court records list Alexander Armstrong, former attorney general 
of Maryland, resident of Hagerstown, Md. (now deceased) ; J. Purdon Wright, 
and Simon E. Sobeloff as solicitors for the receiver, John D. Hospelhorn. 

6. Alexander Gordon, vice president and trust officer, Maryland Trust Co., 
Calvert and Redwood Streets, Baltimore, Md. 

A young lawyer familiar with the affairs of the receiver’s counsel who did 
much of the work. 

7. Charles Shankroff, P. O. Box 1003, Baltimore, Md. 

A man 74 years of age, now retired, who has spent the last 2 years copying 
and reviewing the entire records of the Baltimore Trust Co. liquidation; has 
made a chronological list of all important papers concerning the numerous trans- 
actions. Mr. Shankroff advised that he did not own any stock or have any 
deposits or have any interest of a financial nature in the affairs of the trust 
company and is not a lawyer. 
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CANONS OF PROFESSIONAL AND JUDICIAL ETHICS OF THE AMERICAN BAR 
ASSOCIATION 


(Canons No. 33-45 were adopted on July 26, 1928.) 


CANON 36. RETIREMENT FROM JUDICIAL OR PUBLIC EMPLOYMENT 


A lawyer should not accept employment as an advocate in any matter upon 
the merits of which he has previously acted in a judicial capacity. 

A lawyer, having once held public office or having been in the public employ- 
ment, should not after his retirement accept employment in connection with any 
matter which he has investigated or passed upon while in such office or employ- 
ment. 

Opinion 39. A prosecutor may not accept private employment in connection 
with any matter which he investigated in an official capacity. 

Opinion 135. A prosecuting attorney should not represent private litigants 


in any action based on substantially the same facts which he had investigated 
in an official capacity. 





The following exhibits are offered in support of the foregoing statements: 

A. Court authorization for Simon E. Sobeloff to make an investigation of 
the affairs of the Baltimore Trust Co. 

B. Excerpts from Sobeloff’s report re Baltimore Trust Building. 

C. Letter of July 8, 1941, to receiver, John D. Hospelhorn, from William L. 
Rigger, offering $5,000 cash for 50 shares of the capital stock of Baltimore Realty 
Trust, Inc., and the petition of the receiver for an order authorizing him to enter 
into an agreement of sale with William L. Rigger. 

D. Petition of the receiver for an order authorizing him to execute an agree- 
ment between the Baltimore Realty Trust, Inc., and the Metropolitan Life In- 
surance Co., holder of the mortgage. 

E. Copy of letter of April 14, 1943, from Arthur W. Machen to Simon E. Sobe- 
loff in re claim for rent for space in the O’Sullivan Building. 

F. Petition to the court by Simon E. Sobeloff, solicitor for the petitione:, 
O’Sullivan Building, Inc., for an order requiring the receiver to vacate the rent- 
tree office space in the O’Sullivan Building. 

G. The answer of the receiver to the O’Sullivan Building, formerly Baltimore 
Realty Trust, Inc., praying said petition be dismissed; and letters in re claims for 
rent against receiver. 





EXHIBIT A 
STATE OF MARYLAND VU. THE BALTIMORE TRUST COMPANY, A BODY CORPORATE 
In the Circuit Court No. 2 of Baltimore City 


Supplementing oral opinion and reasons stated therein, directed to be written 
up and filed in these proceedings, it is this day of September 1935, by 
Circuit Court No. 2 of Baltimore City, 

OrDERED that Simon E. Sobeloff, Esquire, be and he is hereby authorized and 
directed to make such investigations as will enable him to ascertain whether 
there is any probable cause for holding the officers and/or directors of The 
Baltimore Trust Company, or any of them, liable (and if so, the nature and 
extent of such liability) as a result of their conduct of the affairs of The 
Baltimore Trust Company, with particular reference to the acquisition and 
administration of the assets of said institution in connection with which serious 
losses were suffered. 





Exutrit B 
3ALTIMORE TRUST COMPANY 
Excerpt No. 1 


Simon E. Sobeloff, report filed February 24, 1956. 
File No. 400. 

Re Baltimore Trust Building. 

Completed (construction) November 1929. 
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Cost of premises (p. 49) 


Old land seicastaseneeticniptiedaapiaciy: a ae 
Te Cire tect eieeicetenv eared enaeinnsenenaeneianacanaemmianaa 1, 061, 235, 22 


Ce i ae schiniiiaatabamit i ae tT 1, 422, 040. 11 
Pe. na ee ae . 5,546, 970. 45 
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(P. 50.) The entire premises owned by the Baltimore Realty Trust, Inc., 
were leased to the Baltimore Trust Company with the understanding that the 
lessor operate the building and collect all the rents, but with the guarantee on 
the part of the Baltimore Trust Company that the earnings would be sufficient 
to pay interest on the mortgage of $3,500,000, sinking fund, insurance, deprecia- 
tion, taxes, and operating expenses. 

The Baltimore Trust Company for its banking operations, occupied the part 
of the basements used as vaults and appurtenances, the main banking floor 
the second, third, and fourth floors, on which a rental schedule was fixed at 
$300,000 annually. The original rental schedule fixed for the building exclusive 
of the corner at Baltimore and Light Streets, occupied as a ticket office, and 
inclusive of the corner of Light and Redwood Streets, occupied as an investment 
bank, was $725,814.00, to which should be added the $300,000, for the bank, 
making the total schedule for the building, $1,025,814.00. The rate for the 
above bank floors was approximately $3 per square foot and competed favorably 
with other office buildings in the downtown section of the city. 

(P. 51.) The cost of operation of the building for the year ending December 
31, 1984 was: 


Operating expense 
Insurance —___- 


miata aiceceeosain So SN a ae ee 
6, ST9. 27 


TRAN as 2 ie ins ieee tk watianliacan ek een a 7 ee 
Interest on mortgage... ____ si Ma eres se : 175, 000. 00 


Reserve for bad debts____-- ‘ — 42, 307. 00 
sha 7, 301. 21 
—_—_—__—_—__——_ $518, 023. 28 


The income for the same period was: 
Remteie..ws sin guia bee cue See ae 


Beitimore Wetiowat Weer. oo ok ee 29, 749. 96 
DEL ACOLIA TION UM. TO WUTNIOG iii cists thes thine 11, 339. 08 


—————- 479,692.37 





Pte iiiie fa) soe el ee ee ee es ee 39, 330. 91 


(P. 52.) It will be noted that the sublease from the Baltimore National Bank 
netted only $29,749.96 as against original scheduled rental of $300,000, referred 
to above, but the Baltimore National Bank has given up space previously 
occupied by the Baltimore Trust Company on the third and fourth floors, having 
a scheduled value of $26,000.00. The Baltimore Trust Corporation is -paying 
no rent for the space occupied by it, but as it is vacated, it will be taken over 
by the Baltimore National Bank. The minimum rental of Baltimore National 
Bank at this time is $36,000.00 per annum. 

The large reserve for bad debts is accounted for by the fact that the rent of 
the Chesapeake Club, amounting to $31,500.00 per year, is being accrued and a 
reserve of like amount set up against it. If this is deducted, the reserve is very 
small. 

In these figures for operations interest is being accrued at 4 percent. 

There are governmental agencies in the building paying substantially less 
than the rent schedule, but until the space is needed for other tenant, it has been 
felt that it was wise to rent this to the governmental agents at the best rate which 
could be obtained. The Federal Land Bank pays a total annual rent of $65,506.44 
which is only at the rate of $1.25 per square foot. The Works Progress Admin- 
istration rent amounts to $29,517.12 annually, and is at the rate of $1.50 per 
square foot. At the present time the square foot area of the building is 90.6 
percent rented. 

(P. 53.) A large percentage of the cost of the building was in the banking floor 
equipment and vaults. The rent obtained from the sublease to the Baltimore 
Natitonal Bank, is of course, greatly out of proportion to the rent for the part 
of the building used for office space. When the Baltimore National Bank 
subrented the space from the Baltimore Trust Company, there was of course and 
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is now, no other available tenant. The rent was made on the basis of the amount 
of deposits of the Baltimore National Bank as its head office, with a guaranteed 
minimum, which minimum, however, has always been exceeded. The rent 
was arrived at purely on the ability of the bank to pay without regard to the value 
of the space occupied. It is certain that the office space in the building is more 
rentable and the rented space more valuable with the bank occupancy than 
otherwise, and as long as the liquidating corporation has no other prospective 
tenant this consideration is not important. With an increase in business, and 
an increase in the ability of banks to earn money there should be a substantial 
increase in rent for the space available for bank occupancy. 

(Pp. 54-55.) Section 24A, Federal Reserve Act, added to United States Stat- 
utes by the Banking Act of 1933: 

“Hereafter no national bank, without the approval of the Comptroller of the 
Currency and no State member bank, without the approval of the Board of 
Governors of the Federal Reserve System, shall (1) invest in bank premises, 
or in the stock, bonds, debentures, or other such obligations of any corporation 
holding the premises of such bank or (2) make loans to or upon the security of 
the stock of any such corporation, if the aggregate of all such investments and 
loans will exceed the amount of the capital stock of such bank.” 


{XHIBIT C 
BALTIMORE TRUST COMPANY 


(Attached to No. 951, filed July 11, 1941) 
JULY 8, 1941. 
Mr. JoHN D. HOSPELHORN, 
Deputy Bank Commissioner, 
Receiver, Baltimore Trust Company. 


DEAR Mr. HospeELHORN: I hereby offer to pay you Five Thousand Dollars, in 
cash, for fifty shares of the capital stock of Baltimore Realty Trust, Incorporated, 
the sale to be subject to the following conditions: 

(1) You agree to extend to March 1, 1946, the maturity of the promissory 
note of Baltimore Realty Trust, Inc., dated February 27, 1931, in the original 
amount of $5,170,815.64, upon payment to you of Twenty-five Dollars on account 
of principal. 

(2) I agree that there shall be at all times two members out of the six of 
the Board of Directors of Baltimore Realty Trust, Inc., nominated by you. 

(3) I agree, that the Baltimore Trust Building shall not be sold, or conveyed 
to the mortgage, without your consent prior to March 1, 1946, and I further agree 
that any possible sale of said building prior to that date shall be consummated 
if you so request. 

(4) I agree that you shall be entitled rent free to March 1, 1946, to such space 
in the Baltimore Trust Building as may be necessary for you as Receiver. 

Yours very truly, 


Wma. L. RIGGeEr. 





BALTIMORE TRUST COMPANY 
44A, 797, 1935 
No. 951 
Petition and order filed July 11, 1941 
Cireuit Court No. 2: 


State of Maryland v. Baltimore Trust Company. 
The Honorable the JupGE oF SArip Court. 


The petition of John D. Hospelhorn, Receiver of The Baltimore Trust Com- 
pany, respectfully represents : 

1. That there has been distributed and duly assigned to your petitioner from 
among the assets of The Baltimore Trust Corporation, fifty (50) shares of the 
capital stock of the Baltimore Realty Trust, Inc., which constitutes the entire 
issue of the capital stock of the said Baltimore Realty Trust, Inc. 

2. That the Baltimore Realty Trust, Inc., is the owner of the building and 
premises located at 21-31 East Baltimore Street, in the City of Baltimore, State 
of Maryland, known as the Baltimore Trust Building, which building is subject 
to a mortgage to the Metropolitan Life Insurance Company of $3,500,000, which 
said sum is still due and owing under said mortgage and mortgage note. 
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3. That under an agreement entered into immediately prior hereto in aceord- 
ance with the order of this Honorable Court, the rate of interest on said mort- 
gage has been reduced to and fixed at 3% percent until March 1, 1944, and to 
4 percent from March 1, 1944, to March 1, 1946, and all unpaid interest from 
September 1, 1938, to March 1, 1941, has been cancelled. 

4. That there is in possession of your petitioner, as Receiver of the Baltimore 
Trust Company, a promissory note of the Baltimore Realty Trust, Inc., dated 
February 27, 1931, which is past due in the original amount of $5,170,815.64, 
which note protects your petitioner’s estate in any possible equity that there 
may be in said building over and above the mortgage to the Metropolitan Life 
Insurance Company. 

5. That under the Agreement, hereinbefore referred to the Baltimore Realty 
Trust, Inc., has agreed to pay to the Metropolitan Life Insurance Company, “all 
income from said property (21-31 East Baltimore Street) remaining after the 
payment of the ordinary operating cost of the property without any extraordinary 
expenditures of additions, replacements, renovations, alterations, and improve- 
ments unless first approved by” the Metropolitan Life Insurance Company, allow- 
ing, however, a deduction “from said net income of a commission of not more than 
3% percent of the gross rents collected and the usual agent’s commission in new 
leases” and the agreement further provides that the Baltimore Realty Trust, Inc., 
is to pay to the Metropolitan Life Insurance Company, “all of the net income from 
said property in lieu of semiannual principal installments due March 1, 1941, to 
March 1, 1946, inclusive, and from March 1, 1946, to pay semiannual installments 
of principal of $50,000 each to September 1, 1950, and to pay the balance due on 
said load together with interest thereon on March 1, 1950, and further that the 
net income paid (to the Metropolitan Life Insurance Company) may be applied 
at its sole discretion to the items due or hereafter to become due and secured by 
its mortgage, such as interest, principal installments, insurance premiums, taxes, 
water charges, assessments, advances made for taxee, ete. 

6. That your petitioner is now in receipt of an offer from William L. Rigger 
of $5,000 for the 50 shares of the capital stock of the Baltimore Realty Trust, 
Inc., which sale, if consummated is to be made on the following conditions: 

(1) That the Receiver is to extend to March 1, 1946, the maturity of the prom- 
issory note of the Baltimore Realty Trust, Inc., dated February 27, 1931, in the 
amount of $5,170,815.64, upon the payment to him of $25 on account of the 
principal of said note. 

(2) That the Receiver is at all times to have two members nominated by him 
out of the six members on the Board of Directors of the Baltimore Realty 
Trust, Ine. 

(3) That the premises 21-31 East Baltimore Street, known as the Baltimore 
Trust Building, shall not be sold or conveyed to the mortgagee (the Metropolitan 
Life Insurance Company) prior to March 1, 1946, without the consent of your 
petitioner, but, on the other hand, should your petitioner request or desire the 
sale of said premises prior to that date, he shall have the right to have any such 
sale which he may propose consummated. 

(4) That the petitioner shall be entitled to such space in the Baltimore Trust 
Building as may be necessary to his use as Receiver free of rent to March 1, 1946. 

7. That your petitioner believes that consummation of this agreement is in the 
best interests of the receivership estate for the following reasons: 

(a) That Receiver will receive $5,000 for the capital stock of the Baltimore 
Realty Trust, Inc., which stock has no value, nor can it be said that it will 
ever have any value. 

(b) That the note of the Baltimore Realty Trust, Inc., of $5,170,815.64 has no 
value unless the building should be sold for an amount in excess of $3,500,000, 
and any accrued interest and taxes, and, consequently, while the note is one of 
large amount, it merely acts as the representation of any possible equity which 
the Receiver may have in said building, and, therefore, your petitioner is not 
surrendering anything, but is, in fact, preserving the equity, such as it may be, 
merely extending the maturity of said note until March 1, 1946. 

(c) The receivership will, through this arrangement, receive the use of such 
space in the Baltimore Trust Building, as may be necessary, free of all charge, 
until March 1, 1946. 

(d@) Should the Receiver believe that a sale of the building or a surrender of 
it to the mortgagee is desirable prior to March 1, 1946, authority is retained in 
the receivership to make any possible sale of said building and consummate the 
same if deemed advisable prior to March 1, 1946. 

(e) The provision whereby the Receiver is permitted to nominate two mem- 
bers out of six on the Board of Directors of the Baltimore Realty Trust, Inc., 
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enables the Receiver to keep in constant and close touch with all affairs and 
transactions concerning the said building. 

(f) The sale of this stock would result in the transfer of the entire manage- 
ment of the building out of the hands of the Receiver and maintain it in the 
hands of a complete and efficient management, which has in the past been con- 
ducting such management under. the Baltimore Trust Corporation, which up 
to this time has owned and controlled all of the stock of the Baltimore Realty 
Trust, Inc. This in itself is of considerable importance to the receivership as 
it insures an efficient management and relieves the receivership of all responsi- 
bility and possible liabilities under an operating of renting and managing a 
building of such considerable proportions. 

Wherefore your petitioner prays that an order may be passed authorizing and 
directing him to take the necessary steps to enter into the agreement herein 
recited with William L. Rigger, copy of which is hereto attached, and as in 
duty bound. 


JOHN D. HosPpELHOoRN, Receiver. 
J. Purdon Wright, of Counsel for the Receiver. 
Verified as to John D. Hospelhorn, July 11, 1941. 
Order of Judge O’Dunne, July 11, 1941. 





Exuisit D 


BALTIMORE TRUST COMPANY 


44A, 797, 1935 

No. 204334 

No. 950, filed July 11, 1941 
In the Circuit Court No. 2 of Baltimore City: 
State of Maryland y. The Baltimore Trust Company. 


The honorable the JUDGE oF SAID CouRT., 

The petition of John D. Hospelhorn, Receiver of The Baltimore Trust Com- 
pany, respectfully shows: 

(1) That among the assets of the receivership which have come into his hands 
as Receiver is the entire capital stock of the Baltimore Realty Trust, Inc., which 
company owns, controls, and operates the property located at 21-31 East Balti- 
more Street, in the City of Baltimore, State of Maryland, known as the Balti- 
more Trust Building. 

(2) That said building is subject to a mortgage bearing date the 27th day 
of February 1931, of three million, five hundred thousand ($3,500,000) dollars, 
with interest at the rate of five (5) percent to the Metropolitan Life Insurance 
Company, a corporation of the State of New York, having its principal place 
of business at 1 Madison Avenue, New York City. 

(3) That heretofore, to wit, on or about November 23, 1936, the said mortgage 
entered into an agreement with your petitioner and the Baltimore Realty Trust, 
Inc., the effect of which was to waive and forego any deficiency decree against 
the Baltimore Realty Trust, Inc., of the Baltimore Trust Company in the event 
of foreclosure of said mortgage and the sale of said property as an amount 
not sufficient to pay the full face amount of the mortgage plus accrued interest. 

(4) That said agreement further provided that the interest on said mortgage 
should be reduced to four (4) percent and that the property should be managed 
by the Baltimore Realty Trust, Inc., and, except for a commission of three and 
one-half (3144) percent on the collections and certain other expenses specified 
in said agreement, the collections should be turned over to the Metropolitan 
Life Insurance Company to be used to apply against interest, and if there re- 
mained any amount in excess thereof, then such excess should be applied on 
account of the principal of said mortgage. 

(5) That since that time the income from said building has not been sufficient 
to pay the interest on said mortgage so that there accumulated overdue interest 
from September 1, 1938, to date in the sum of approximately four hundred 
thousand ($400,000.00) dollars. 

(6) That your petitioner has approached the Metropolitan Life Insurance 
Company, the mortgager, for a modification of the terms of payment of the 
principal and interest of said mortgage, one of the conditions of this modi- 
fication agreement being that the interest from September 1, 1938, to March 1, 
1941, shall be cancelled and that the interest on the principal sum remaining 
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unpaid shall be at the rate of 34 percent from March 1, 1941, to March 1, 1946, 
and 5 percent thereafter until maturity, March 1, 1951, payable monthly and 
at the rate of 6 percent on all past due installments of principal and interest 
until paid. 

(7) In consideration of the cancellation of the interest unpaid from Septem- 
ber 1, 1938, to March 1, 1941, the Baltimore Realty Trust, Inc., agrees to pay 
the Metropolitan Life Insurance Company all of the net income from March 1, 
1941, to March 1, 1946, inclusive, and from March 1, 1946, to pay semiannual 
installments of principal of fifty thousand ($50,000) dollars each to September 
1, 1950, and te pay the balance due on said loan, together with interest thereon, 
on Mareh 1, 1951, all of which is set forth fully in a proposed agreement be- 
tween the parties, copy of which is hereto attached and prayed to be taken as 
a part hereof. 

(S$) That said agreement further provides that the agreement, dated November 
23, 1936, whereby the Metropolitan Life Insurance Company waived and re- 
nounced any rights to take or obtain a deficiency decree in the event of fore 
closure of the property and the sale thereof at a price insufficient to pay the full 
amount of the mortgage debt and past due interest, is to remain in full force 
and effect so far as it provides for the waiver of such a deficiency decree. 

(9) That your petitioner, Receiver of the Baltimore Trust Company, as the 
owner of all of the capital stock of the Baltimore Realty Trust, Inc., has been 
asked to join in the proposed agreement between the Baltimore Realty Trust, 
Inc., and the Metropolitan Life Insurance Company as referred to herein and as 
specifically attached hereto, so as to give his consent to the payment of the net 
income from the mortgaged property to the said Metropolitan Life Insurance 
Company, and other provisions contained in said agreement. 

(10) That your petitioner, before executing said agreement, desires an order 
of this Honorable Court authorizing and directing him so to do, believing, how- 
ever, the execution of such an agreement is very much to the advantage of the 
Baltimore Realty Trust, Inc., and conseqnently to him, as the owner of al! of the 
stock of said Baltimore Realty Trust, Inc., in that it not only reduces the rate of 
interest to be paid in the future from the rate established, in the mortgage, that is 
to say, up until March 1, 1946, but it also, while retaining the provision that in the 
event of foreclosure of the mortgage no deficiency decree can or will be taken 
which might become a claim in the receivership of the Baltimore Trust Company, 
cancels a claim of approximately $400,000 representing unpaid and past due 
interest on said mortgage from September 1, 1938, to March 1, 1941, and further, 
during the continuance of this agreement such equity as there may be in the build- 
ing, if any, will be preserved to the Receiver. 

Wherefore your petitioner prays that an order be passed by this Honorable 
Court authorizing and directing him to sign and execute the agreement between 
the Baltimore Realty Trust, Inc., and the Metropolitan Life Insurance Company 
herein referred to, a copy of which is made a part thereof and as in duty 
bound, ete. 

JOHN D, HOSPELHORN. 


ExHIsit E 


ARMSTRONG, MACHEN, ALLEN & ENEY 
ATTORNEYS AND COUNCELLORS AT LAW 
1207-1221 Calvert Building 
BALTIMORE, MD. 


APRIL 14, 19438. 
In re O'Sullivan Building. 


Srmon E. Sosetorr, Esq., 
Union Trust Building, Baltimore, Md. 

Dear Stuon: I beg to remind you that as early as November 25, 1942, the 
Receiver of the Baltimore Trust Company formally notified your client, then 
known as Baltimore Realty Trust, Inc., of his claim to hold the premises on the 
sixth floor of the Baltimore Trust Building rent free. On December 8, 1942, your 
client wrote the Receiver in part as follows: 

“In reply, please be advised that we shall expect immediate payment of our 
duly mailed invoices to vou for the space you are now occupying: further, we 
request that you vacate the premises on or before January 1, 1943, unless you will 
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agree forthwith to lease the space now occupied by you on a yearly basis at an 
agreed rental; otherwise we feel compelled to take such action as will in our 
opinion adjudicate the issue involved.” 

Nevertheless, after a lapse of more than four months, no steps have been taken 
by your client. 

On December 18, 1942, the Receiver wrote to your client in part as follows: 

“T am holding possession of the premises in the O‘Sullivan Building under an 
order of Judge O’Dunne sitting in the Circuit Court No. 2 of Baltimore City, and 
shall continue to hold possession, free of rent, unless and until ordered otherwise 
by Judge O’Dunne. If, however, you conceive that you have any rights in the 
premises, my counsel will be very glad to cooperate with your counsel in submit- 
ting the question to the Court.” 

On December 22, 1942, your client replied to this last letter as follows: 

“IT note your Counsel will be very glad to cooperate with our Counsel in sub- 
mitting the question to the court. Your attitude in this respect is very much 
uppreciated and I am directing our Counsel to be governed accordingly.” 

Nevertheless no action has been taken. 

Sometime between the date of this last letter and February 17, 1943, I had 
a telephone conversation with you and requested you either definitely to abandon 
your claim or to take such steps as might be necessary to present the question 
to Judge O’Dunne. On March 4, 19438, I wrote to you in part as follows: 

“If you have decided that you have an arguable case, I should be very glad 
to cooperate with you in presenting the matter to Judge O’Dunne in some proper 
form as speedily as possible, but I think you will agree with me that your 
claim either ought to be abandoned or promptly submitted for judicial de- 
termination.” 

In reply to this letter you wrote me under date of March 5, 1948, that you 
had no further instructions from your client, but that you were bringing my 
last mentioned letter to its attention and would advise me on receipt of its 
reply. Nevertheless this is the last I have heard from you. In the meantime, 
your client on the first of each month persists in sending a bill for rent to Mr. 
Hospelhorn. As I wrote you, these monthly bills are an annoyance to the Re- 
ceiver, and simply cause irritation without accomplishing anything. 

At any rate, I do think your claim, for your own sake, ought to be either 
presented to the Court promptly or else definitely abandoned, for the defense 
of latches is running against you. 

The first suggestion which the Receiver had of any claim of your client for 
rent is contained in a letter of its Vice-President dated November 18, 1942, about 
a week after the Receiver final distribution account was finally ratified. The 
pendency of this account and distribution was widely publicized in the news- 
papers. It must have been known to your client. Nevertheless it allowed the 
Receiver to make the final distribution without setting up its claim. The Re- 
ceiver distributed virtually all the assets in his hands, with the exception 
of a comparatively small reserve set up to meet the expenses of winding 
up the receivership. In estimating those expenses, no allowance was of course 
made for any claim of the Baltimore Realty Trust, Inc., and there are no funds 
to meet your client’s claim, even if it should be established. 

Under such circumstances, I submit that your client is clearly estopped from 
asserting any claim now. However, if you think you have any claim, all that I 
ask you to do is to prepare and file your petition immediately. 

Sincerely yours, 
ARTHUR W. MACHEN. 

Carbon copy to, Hospelhorn, Wright & Michael. 





ExHrsit F 


In the Circuit Court No. 2 of Baltimore City: 
State of Maryland v. The Baltimore Trust Company. 
No. 204383A 
44A, 826/1935 
Filed October 21, 1943 
The honorable the JupGr or SArp Court. 
Your Petitioner, O’Sullivan Building, Inc., respectfully shows: 
(1) John D. Hospelhorn, Receiver of the Baltimore Trust Company, has been 
for a considerable time past, and is now, in possession of valuable office space 
in the building formerly known as the Baltimore Trust Building, pursuant to an 
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ex parte order signed by this Honorable Court on July 11, 1941, which provides 
in part: 

“The Receiver is to have free rent for such space in the Baltimore Trust Build- 
ing as may be necessary for the use of the receivership until March 1, 1946.” 

(2) Since the date of the aforementioned order, your petitioner has become the 
owner of these premises and has sustained considerable monetary loss by reason 
of the rent free occupancy by the Receiver. 

(3) Your petitioner had no knowledge of the aforesaid order and had no 
opportunity, prior to its passage, of objecting to the order providing for the Re- 
ceiver’s rent free occupancy. 

(4) Further, the office space now occupied by the Receiver is greatly in excess 
of what is necessary for his present requirements inasmuch as final distribution 
to creditors has been made and the operations of the Receiver have been greatly 
contracted, and it is unnecessary for the Receiver to occupy this valuable space 
when less space will meet his needs. 

Wherefore your petitioner prays that an order be passed (a) requiring the 
Receiver to vacate the rent free office space now occupied by him in your peti- 
tioner’s premises ; 

(b) (in the alternative, if the Court should hold that the petitioner is bound 
by such order) requiring the Receiver to accept such lesser space, if any is 
required, as may be strictly necessary. 

And as in duty bound, ete. 

SrMon E. SOBELOFF, 
Solicitor for Petitioner, 
O'Sullivan Building, Inc. 


Ordered October 21, 1943, by Judge O’Dunne, the Receiver to show cause within 
30 days, why the relief prayed in the proposed order should not be granted. Pro- 
vided a copy of the proposed order, with a copy of this order be served on the 
Receiver or his solicitor on or before October 26, 1943. 

October 21, 1948, Arthur W. Machen, of Counsel for the Receiver, assents to the 
above order, provided no less than 30 days be allowed for showing cause, and a 
copy of the order as signed is delivered to him within 5 days after it is passed. 


EXHIBIT G 


Circuit Court No. 2, Baltimore City: 
44A, 826 of 1935, No. 20433A 
State of Maryland v. The Baltimore Trust Company. 
File Number 1118, filed November 17, 1943 


The answer of John D. Hospelhorn, Receiver of the Baltimore Trust Co., to 
the Petition of O’Sullivan Building, Inc., formerly Baltimore Realty Trust, Inc., 
filed herein on or about the 21st day of October 1943. 

This Respondent, answering says: 

1. The Respondent admits the allegations of the First Paragraph of said 
Petition, except that he denies that the order of July 11, 1941, therein men- 
tioned was passed ex parte. Further answering said paragraph, the Respondent 
says that the facts are as follows: 

At the time of the Bank Holiday in 1933, the Baltimore Trust Co. was the 
holder of all the capital stock of the Petitioner, a corporation incorporated under 
the laws of Maryland then entitled the Baltimore Realty Trust, Inc., and also 
the holder of a promissory note of the Petitioner in a very large amount, to wit, 
the sum of $5,170,815.64. The Petitioner then held, and still holds, the title to 
the large office building at the southwest corner of Baltimore and Light Streets, 
in the City of Baltimore, on the lower floors of which the banking house of said 
Trust Company was situated, the upper floors being rented or offered for rent 
to sundry tenants. After the receivership of the Baltimore Trust Co., which 
occurred on January 5, 1935, this Respondent, being the owner of all the capital 
stock of the Petitioner, occupied, rent-free such space in the Baltimore Trust 
Building as was necessary for the purposes of the receivership. In or about the 
early part of July 1941, a certain William L. Rigger, then President of the 
Petitioner, with the approval and consent of this Respondent, was desirous of 
purchasing from this Respondent the capital stock of the Petitioner and of secur- 
ing an extension of time for payment of Petitioner’s note then held by this 
Respondent, but this Respondent was unwilling to make such sale or grant such 
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extension unless assured of the rights to occupy, free of rent, such space in the 
Baltimore Trust Building as might be necessary for the probable duration of 
the receivership. Accordingly, said William L. Rigger, individually and as 
President of the Petitioner, agreed to these terms, as evidenced by a letter from 
him to the Respondent dated July 8, 1941, copy of which is of record in this case 
and filed as an exhibit with the Petition filed herein by this Respondent on or 
about the 11th day of July 1941. Said Rigger was not only then President of 
the Petitioner, but was also in the act of becoming the owner of its entire capital 
stock. Accordingly, the present Respondent on or about July 11, 1941, filed its 
Petition in this case, setting out all the terms of the agreement as aforesaid, 
and thereupon your Honor passed the Order of July 11, 1941, approving said 
sale on the terms above mentioned, including the provision for rent-free occu- 
pancy by the Respondent of the premises necessary for the receivership in said 
Baltimore Trust Building until March 1, 1946. 

». This Respondent denies the allegations of the second paragraph of said 
Petition of O'Sullivan Building, Inc., formerly Baltimore Realty Trust, Inc., and 
says on the contrary that the Petitioner had been the owner of said Baltimore 
Trust Building for many years anterior to 1941. The Respondent also says 
that any pecuniary loss which the Petitioner has sustained by reason of the 
Respondent's occupancy of the premises in said building, free of rent, was com- 
pensated for by the extension of time for payment of the Petitioner’s promis- 
sory note until March 1, 1946, which note was for a very large sum of money, 
to wit, more than $5,000,000. 

3. This Respondent denies the allegations of the third paragraph of said 
Petition, and says on the contrary that the Petitioner, then known as Baltimore 
Realty Trust, Ine., had full knowledge of the said Order both before and after 
its passage, and was indeed substantially a party to the proceeding by reason of 
the filing as an exhibit with said Petition of the said letter to this Respondent 
dated July 8, 1941, from William L. Rigger, who was then President of the 
Petitioner and was in the act of becoming the owner of its entire capital stock. 
Subsequently, to wit, on September 1, 1942, the said William L. Rigger, President 
of the Petitioner and owner of its entire capital stock, wrote this Respondent a 
letter, copy of which is hereto attached as part of this answer, expressly con- 
firms your Petitioner’s rights to the rent-free occupancy of the said premises. 
The minutes of a meeting of the Board of Directors of the Petitioner held on 
the 31st day of Angust 1942, show the confirmation of this agreement and con- 
tain the following passage: 

“A letter from this corporation to the Receiver of the Baltimore Trust Co. 
re rent-free space in the building was read and approved (see copy following 
these minutes).” 

attached to the minutes is a copy of said letter dated September 1, 1942. 

4. Subsequently, the Petitioner, which is a body corporate incorporated under 
the laws of the State of Maryland, by due proceedings had in accordance with 
such laws, amended its Charter by changing its name from “Baltimore Realty 
Trust, Ine.” to “O'Sullivan Building, Inc.” The Articles of Amendment of the 
Charter were filed with the State Tax Commission of Maryland on October 9, 
1942, 

5. Answering the fourth paragraph of the said Petition, this Respondent 
denies that the space now occupied by him is greatly in excess of what is 
necessary for his present requirements. Although the Respondent has passed his 
account, making what is expected to be a final distribution to creditors, never- 
theless he has a need, for storage and clerical purposes. of considerable space. 
He has a vast amount of records relating to sundry trusts held by the Baltimore 
Trust Co. for which this Respondent has been unable as yet to get any successor 
trustee appointed. He also is required to maintain a mass of records, cancelled 
checks, etc., in connection with unclaimed distributions made by him, or by the 
Baltimore Trust Co. while under the custody of the Bank Commissioner under the 
terms of the Emergency Banking Law of 1933. The Respondent, in making his 
final distribution, relied upon the said provision for rent-free occupancy of the 
premises in the Baltimore Trust Building, and made no provision for reservation 
of money sufficient to pay for such space as he may need up to March 1, 1946. 
Under date of November 18, 1942, Mr. W. P. Wilkerson, Vice President of the 
Petitioner, wrote this Respondent a letter, copy of which is hereto attached as 
part of this answer, demanding rent for the premises occupied by this Respondent. 
To this letter the Respondent replied under date of November 25, 1942, denying 
any liability for rent, copy of which is likewise hereto. attached as part of this 
answer. Commencing February 1, 1943, the Petitioner has been sending to the 
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Respondent each month a bill for $350.40 for rent, but this Respondent has always 
denied any responsibility therefor, as is shown by a letter from this Respondent 
to the Petitioner dated February 19, 1943, copy of which is hereto attached 
as part of this answer. Under date of April 14, 1943, one of the Respondent's 
counsel wrote to counsel for the Petitioner a letter, copy of which is hereto 
attached as part of this answer, demanding that the Petitioner's claim should 
either be abandoned or proceedings promptly instituted for asserting the same. 
Nevertheless, the Petitioner allowed more than six months to elapse before 
filing the present Petition, and this Respondent is advised that in addition to other 
defenses, the Petitioner’s claim is barred by laches and estoppel. 

And having fully answered the said Petition of O'Sullivan Building, Inc. and 
shown cause why the Order Nisi passed thereon should not be made absolute, 
the Respondent prays that said Petition may be dismissed with costs. 

JoHN D. HosPpeLHorn, 
Receiver of the Baltimore Trust Company. 


Arthus W. Machen of counsel for Receiver. 
Verified November 17, 19438. 


BALTIMORE REALTY TRUST, INC. 
Baltimore Trust Building 


BALTIMORE, MD. 
SEPTEMBER 1, 1942. 
Mr. JOHN HOSPELHORN, 
Deputy Bank Commissioner, 
Receiver, Baltimore Trust Company, 
Union Trust Building, Baltimore, Md. 

DEAR Mr. HospeLnornN: This will confirm the agreement between you and this 
company for your occupancy of such space in the Baltimore Trust Building as 
may be necessary for your uses as Receiver of the Baltimore Trust Company 
until March 1, 1946, free from all obligations and charges. 

Very truly yours 
W. L. Riecer, President. 


NOVEMBER 18, 1942. 
Mr. JoHN D. HospPeLnorn, 
Deputy Bank Commissioner, 
Receiver, Baltimore Trust Co.., 
Union Trust Building, Baltimore, Md. 

DEAR Mr. HOSPELHORN : Under the instructions of Mr. R. J. Funkhouser, Presi- 
dent of the Baltimore Realty Trust, Inc., I am writing to advise you that begin- 
ning as of November 13, 1942, your rent for space occupied on the 4th and 6th 
floors of the Baltimore Trust Building will be at the rate of $4,204.70 per annum, 
payable in monthly installments of $350.40. Will you kindly acknowledge receipt 
of this letter. 

Very truly yours, 
(Signed) W. D. WILKERSON, 
Vice President. 
W. W. Kilkerson, 

Ce: Mr. R. J. Funghouser. 

Copy of letter: Baltimore Realty Trust, Inc., Baltimore Trust Building, Balti- 
more, Md. 


BALTIMORE TRUST COMPANY 


NOVEMBER 25, 1942. 
Mr. W. D. WILKERSON, 
Vice President, Baltimore Realty Trust, Inc., 
Baltimore Trust Building, Baltimore, Md. 


Dear Sir: Replying to yours of November 18, I beg to say that, as was well 
known to Mr. Funkhouser at the time of his purchase of the Note and stock 
of the Baltimore Realty, Inc., from Mr. Rigger, I, as Receiver of the Baltimore 
Trust Company, appointed by the Circuit Court No. 2 of Baltimore City, am 
holding possession rent free, of the premises now occupied by me in the Balti- 
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more Trust Building, under an agreement with Mr. Rigger as part of the con- 
sideration for his purchase of the note and stock from me, which agreement was 
also confirmed by order of the Circuit Court No. 2 of Baltimore City. 

1 am further advised by counsel to warn you that any attempt to interfere 
with my rent-free occupancy of the premises in the Baltimore Trust Building 
would be a contempt of Court, and punishable as such by fine or imprisonment. 

Very truly yours, 


Receiver of the Baltimore Trust Co. 
Copy of letter in No. 1118, filed November 17, 1943. 


FEBRUARY 19, 1943. 
O’SULLIVAN BUILDING, INC., 
1716 O'Sullivan Building, 
Baltimore, Md. 

GENTLEMEN: I have recently received the enclosed bill for $350.40, purporting 
to be rent for offices 650-57 in your building, for the month of February, 1943. 

As you have been previously advised by the undersigned, it is the Receiver’s 
position that under the agreement had between the Baltimore Realty Trust, 
Incorporated, and the Receiver, the Receiver is entitled to his present occupied 
space, or any other suitable space, rent free, until March 1, 1949, and that if 
you have any other views in the matter, they should be presented to Judge 
©’Dunne in the form of a petition, so that this matter may be properly adjudi- 
cated before him. 

One of my Counsel has had conference with Simon Sobeloff, Esquire, who said 
he was acting as your attorney. My counsel asked Mr. Sobeloff either to aban- 
don your position, or take steps as suggested in the paragraph immediately 
above. I understand that Mr. Sobeloff agreed to do so and as no steps have been 
taken, I assume he has advised you that you have no enforcible claim, as, 
indeed, he intimated he would probably do. 

Very truly yours, 
Deputy Bank Commissioner, 
Receiver, Baltimore Trust Company. 

Ce: J. Purden Wright, Esq., Arthur W. Machen, Esq., Mr. Grover L. Michael. 

Senator Warkins. Mr. Chairman, I wonder what is going to be 
the order of the proceeding. Are we going to hear from the nominee 
first ¢ 

Senator O’Manoney. Senator Butler, because of a personal enga 
ment in Maryland, desired to be the first witness. __ 

Senator Warxins. Then may this statement of Senator Johnston 
appear after the oral statements to be made here today ? 

Senator O’Manoney. Well, I thought inasmuch as Senator John- 
ston filed the charges, and since I handed them to Mr. Sobeloff, that 
they ought to be the first in the recor d, and we will follow from that. 

The teleor am which you have handed me, Senator Watkins, is the 

same as one received by Senator Hennings from Dr. Eugene D. Byrd, 
415 Main Street, Baltimore, Md.: 


Hon. ARTHUR V. WATKINS: 


Kindly honor this request to have read a letter already addressed to the 
Senate Judiciary subcommittee and its chairman in behalf of the Hon. Simon 
E. Sobeloff. We pray divine guidance during your deliberation. 


This letter is in the files and will be presented in due course. 
Senator Butler? 


STATEMENT OF HON. JOHN MARSHALL BUTLER, UNITED STATES 
SENATOR FROM THE STATE OF MARYLAND 


oe- 
ge 


Senator Burier. Mr. Chairman, Senator Watkins, my distinguished 
colleague, Senator Beall, I have eagerly awaited the time that I could 
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come here and publicly tell this subcommittee of my deep interest 
in Judge space now the Solicitor General of the United States. 

Before I do that, however, Mr. Chairman, may | point out to you 
and to Senator Watkins that we have in this room the most re presenta- 
tive group of Maryland people that has ever attended a hearing here 
on Capitol Hall. 

We have former Senator George Radcliffe sitting over here to my 
left. We have Judge Soper, whose place Mr. Sobeloff will take on the 
Fourth Cireuit Court of Appeals. We have Mr. Harry Baetjer, one 
of the leaders of the Maryland bar, and other very distinguished peo- 
ple who are here to appear on behalf of Mr. Sobeloff if it be the wish 
of the chairman that they do so. 

We also have here the American Bar Association recommendation 
of this nomination; the Maryland State Bar Association recommenda- 
tion and, in addition to that, we have the members of the judicial selec- 
tion committee of that association. 

We have the Balitimore Bar Association recommendation of the 
nomination and, in addition to that, we have physically present the 
officers and the judicial selection committee of that association. 

There can be no question that Judge Sobeloff is eminently qualified 

for the position for which he has been nominated by the President of 
the United States. He is an eminent lawyer. He for a time oceu- 
pied the seat of the chief judge of the Court of Appeals of Maryland, 
val position he filled with great dignity and ability, is now she 
Solicitor General of the United States, within the last 18 months or 2 
vears having come before this committee and having been i 
I think, by the unanimous vote of this committee, ‘and having been 
approved by the Senate by unanimous vote for that position. 

So there can be no question of the qualifications of this fine man, 
and I want to say here and now that it is my great privilege and, | 
think, a great honor, to appear here and endorse him publicly and say 
that I stand behind this nomination wholeheartedly, and I know that 
this subeommittee will make a favorable report to the full committee 
and that this nomination will be promptly reported to the Senate 
for its action. 

Now, Mr. Chairman, as you know, I have several commitments in 
the State. Idohavea primary. This is the last day of that primary, 
and I will see before nightfall some eight or ten thousand people. 1 
have an engagement within 15 minutes 20 miles from here, and then 
one in Baltimore City at 12:15. So I hope that if I leave you will 
excuse me and understand the reason why I am leaving. 

Before I leave, once again let me say that my colleague and my- 
self—he will speak for himself. 

Senator O’Manoney. Before you go, Senator Butler, may I address 
this question to you? 

Senator Butier. Yes, sir. 

_ Senator O’MAnoney. You are aware that the statement which 
Senator Johnston is making in opposition to the confirmation of this 
nominee is based upon an ‘alleg: ation of a conflict of interest on the 
part of the nominee while he was a practicing lawyer in Baltimore, 
and while he served by appointment of the court as receiver for a well- 
known bank in that community? You are aware of that, are you not? 

Senator Butter. I am aware of that fact. I have ‘not read the 

material. It has been presented here just this morning. But I have 
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a great deal of familiarity with the whole Baltimore Trust situation. 
I think I knew or had some real understanding of the part that the 
nominee played in that. 

I think that you will find here men who know it intimately and 
well, and know all that Mr. Sobeloff did in connection with it, they will 
appear before this committee and, when they have finished, dispel 
any idea that there was any real conflict or anything out of order in 
the slightest degree. 

Senator O’Manoney. Do you care to express yourself now with 
respect to your evaluation of the nominee as to character and 
integrity ? 

Senator Burier. He is a man of the very highest character and 
a man of the very highest integrity. It has been my privilege to 
know him for many years. 

As I have said, he is a very eminent lawyer. He has occupied the 
office of chief judge of the Court of Appeals of Maryland, which in 
my opinion is one of the finest courts in the United States, and has 
had a long line of distinguished persons to be its chief judge. 

He has now carried on the office of Solicitor General for 18 months 
with rare distinction and great integrity, and I wholeheartedly en- 
dorse him, his record, his personal life. 

Senator O’Manoney. Do you know of any reason why he should 
not be confirmed as judge of the circuit court ? 

Senator Butter. I do not know of any, and I do not think any 
exists. 

Senator O’Manoney. Thank you very much. 

Senator Beall? 


STATEMENT OF HON. J. GLENN BEALL, UNITED STATES SENATOR 
FROM THE STATE OF MARYLAND 


Senator Brati. Thank you, Mr. Chairman, and Senator Watkins 
and my colleagues. 

It is a pleasure for me to come here this morning and testify in 
favor of one of Maryland’s outstanding citizens, a lawyer and a man 
of the highest integrity, a lawyer who is known not only throughout 
the State but throughout the country for his ability, his integrity, 
and his conscientious performance of his duties. 

I have known Mr. Sobelotf for 30-40 years, practically all of my 
adult life. His first connection with the Federal Government in the 
nature of an employee was as a page in 1910 under Speaker Joe 
Cannon. 

After that, he later became United States district attorney of 
Maryland, with offices in Baltimore, and there he conducted himself 
very creditably in all the duties that he was ever called on to do. 

Certainly, I think as United States Solicitor General it is recognized 
that he has done what the people expected him to do. 

Mr. Chairman, as a layman, if I were called on, if I were ever to need 
a lawyer—fortunately, I have never been in a courtroom except as 
a witness—but if I ever did need a lawyer, I would expect that lawyer 
to give me his best service, his best advice, and present my side of 
the case to the best of his ability; and that certainly is what Mr. 
Sobeloff has always done. 

He has represented not only his clients over a period of years, but 
when called upon tc represent the United States Government as So- 
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licitor General, he has gone before the Supreme Court presenting the 
Government’s side of the case of the case with fairness, honestly and 
integrity, and certainly I join with my colleague, John Butler, in 
recommending and asking for a favorable report of this committee on 
his nomination. 

Mr. Chairman, I would like to say that we have a number of wit- 
nesses here that I am going to ask to be called on, but I would like 
to put in the record that Mr. Sobeloff has been endorsed by the Ameri- 
can Bar Association. I think the letters are there, and a number of 
other records, and I ask that they be put in the record. 

He also has been endorsed by the Maryland Bar Association and the 
Baltimore City Bar Association, and the Federal Bar Association of 
Maryland. 

Senator O’Manonry. You may file those letters with the counsel 
for the committee, and they will be made part of the record. They 
will not be printed in the record, because that would entail unnecessary 
expense, but they will all be carefully preserved in the files of this 
committee. 

Senator Beaty. Thank you, sir. 

May I call the witnesses, Mr. Chairman ? 

Senator O’Manoney. I think that perhaps, owing to the position 
he occupies, Judge Morris A. Soper, of the court of appeals, should 
be the first witness. 

Senator Beaty. That is what I was going to ask. 

Senator O’Manoney. Judge Soper? 

Judge Sorer. Yes, sir, Senator. 

Senator O’Manoney. Would you be good enough to come forward 
and sit beside Senator Watkins. 

Senator Beati. Mr. Chairman, you do not have any questions you 
wanted to ask me? 

Senator O’Manoney. Well, you know, you so overpowered me with 
the suggestion of the witnesses you wanted to call, that I forgot to ask 
you those questions. 

I shall now ask you the same questions that I asked Senator Butler. 

Do you know of any reason, you yourself, why this nominee should 
not be confirmed ? 

Senator Beaty. I not only do not know any reasons why he should 
not be confirmed, I know of many, many reasons why, in talking about 
him, many people—I can say again, not being a lawyer, I naturally 
did make inquiries around, and. during the last 10 months have had 
plenty of opportunity to make an investigation. It is a pleasure for 
me to say to you that people everywhere join in endorsing Mr. Sobeloff. 

Senator 0 Manoney. Have you been aware of the char ge of conflict 
of interest in the service of Mr. Sobeloff in connection with the Balti- 
more Trust? 

Senator Beaty. No, although I have lived in Maryland all my life— 
I know Mr. Sobeloff represented the Baltimore Trust Co., but I never 
knew until just recently about any case like that at all, about the con- 
flict of interest. This is the first I have heard of it, within the last 
week. 

Senator O’Manoney. Are you familiar with the reputation of 
Judge Sobeloff as a man of character and integrity ? 

Senator Beaty. There is no question about it, sir. He is a man of 
the highest character and integrity. 
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Senator O’Manoney. Thank you very much. 

Senator Watkins, did you want to ask any questions / 

Senator Warxtns. I do not have any questions. I think he said 
all that could be said. I do not know how anybody could say it any 
better. 

Senator O’Manoney. Judge Soper, we will be happy to hear from 
you, sir. 


STATEMENT OF HON. MORRIS A. SOPER, JUDGE, UNITED STATES 
COURT OF APPEALS FOR THE FOURTH CIRCUIT 


Judge Sorer. Mr. Chairman, my difficulty will be to restrain my- 
self within proper limits of time, especially in view of the dignity 
of this body and the large number of spectators. 

Senator O’Manoney. “May I interrupt you, Judge, at this point, 
to ask you to state your position, for the rec ord ! ( 

Judge Sorer. I am now a United States circuit judge, and a member 
of the United States Court of Appeals for the Fourth Circuit, and 
have been such since May 1931. That is, it will be 25 years, I think, on 
the 9th of this month. 

Prior to that I was for 8 years, beginning in March 1923, United 
States district judge for Maryland; and then for 8 years, beginning 
January 2, 1914, I was chief judge of the supreme bench of Balti- 
more City. 

I pause to ask, is there any other question to ask at this time? 

Senator O’Manonry. No. I just wanted your identification to be 
a matter of record. I knew, of course, of your previous service, and 
of the position that you now hold. 

Perhaps I should ask you this: Are you not a retired judge? 

Judge Sorrr. I have taken what we call qualified retirement, Sen- 
ator, but I am still performing services as completely as I did before 
retirement, and hope and expect to do so indefinitely. 

Senator O’Manoney. Well, we all wish you long life and happiness, 
Judge, that you may do this indefinitely. 

Judge Soper. I have had a pretty long life, Senator, and I am pretty 
happy in that reflection, sir, of your good wishes. 

Your question as to what positions I have held and what I now hold 
gives mea starting point. 

Senator O’Manoney. Thank you. 

Judge Sorer. I was once a young man and was appointed by the 
Governor of Maryland to be the chief judge of the supreme bench of 
Baltimore City, and at that time I desired to have a secretary and a 
bailiff. I did not know Mr. Sobeloff before my appointment, but I 
learned that he was the type of man that I needed. And he came 
with me. I think he could not have been over 19 or 20 years of age 
at the time. 

He stayed with me from 1914, in January, until, I think, 1917, dur- 
ing which period he acted as my secretary and my bailiff, and attended 
law school at the same time. 

He was not willing to stay in this unimportant position, because he 
wanted to practice law, and then he left. 

It has been my good fortune to follow his career from 1914 down 
to the present day. I could touch on a number of points in which 
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our careers have coincided, and perhaps I should do so in order to 
give you some idea of what Judge Sobeloff has done. 

I think the next very direct contact I had with him was when there 
was a vacancy in the position of United States attorney for Mary- 
land in 1931. General Woodcock was made probate judge and admin- 
istrator, and I will have to confess here that, being greatly interested 
in who would be district attorney of the court in which I was then a 
judge, I had the hardihood to suggest to Mr. Sobeloff that I thought 
he would be a good man. 

He rejected the idea, but on second thought he concluded that he 
would take it. In short, he was appointed. He served in our circuit 
for 4 years. 

In the meantime, I had become a member of our present court, and 
I was familiar not only with his services but with the services of all 
of the other district attorneys, of whom there were 17 or 18 in the 
fourth circuit. 

Without any invidious comparison, frankness compels me to say 
that Mr. Sobeloff was the best of the lot. We were sorry to see him go. 

Senator Warkins. This wasa Federal court ? 

Judge Sorer. This was the United States district attorney from 
Maryland, He was the head of the office. He appointed capable men, 
and ran the office as it should be. 

He left that office when there was a revolution in politics, Senator, 
in 1932 or 1933 

Senator Warkins. I remember that. I was a judge then, and I 
retired at the same time. 

Senator O’Manonry. The people do speak upon _ occasion. 
| Laughter. | 

Judge Sorer. Well, he acted in every way as I think a district 
attorney should act. 

I was aware, in the meantime, of the several important positions 
which he had in Baltimore of a legal character, and that was the thing 
that I was most interested in. He was at various times assistant 
solicitor, deputy solicitor. That is the chief law office of the city of 
Baltimore. 

He served under both Republican and Democratic mayors. He 
was of the utmost importance and assistance to the Governor of Mary- 
land in various voluntary public work that could be done, and made 
an outstanding contribution to our public life. 

I may say, also, that I was aware of the fact that a very distingished 
man in Maryland was requested by this administration to suggest 
someone as Solicitor General of the United States; and I know that on 
that list, which was given by the man who is the outstanding judge in 
Maryland—not myself, of course—Mr. Sobeloff’s name was at the top 
of the list. Iam not certain that that accomplished that appointment, 
but I know that was the fact. 

In other words, without consultation with him, he was recommended 
by the man that we regard as the outstanding jurist and lawyer of 
Maryland, for this position. 

We have got on our court, Mr. Chairman, three judges. The young- 
est of those judges is 70 years s of age. He is the chief judge, Judge 
Parker. The next one is Judge Armistead Dobie, who is 75; and the 
third one, who is myself, who enjoys the age of 83. And we need help. 
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Senator O’Manoney. May I say that nobody would believe it if you 
did not state it. 

Senator Warxrns. I will join with you in that, Mr. Chairman. 

Judge Sorer. I have come to that position in life when I boast about 
it, Mr. Chairman. 

But I am here, sir, to speak not merely as a friend of Judge Sobe- 
loff and a long acquaintance and one who is obligated to him for serv- 
ices rendered to me personally and professionally, but I am here 
speaking for the members of this court. I voice the sentiments of 
Judge Parker, the chief judge, with whom I have been associated for 
25 years, and of J udge Dobie—of the opposite political party, if that 
means anything—with whom I have been associated for 17 years. 

We are all anxious to have Judge Sobeloff as a member of our court. 
We know his capacity as a lawyer. We know that he will strengthen 
us and, incidentally, we hope he will do some of the work that we 
qualified retired judges are carrying on without assistance. 

In other words, Mr. Chairman, I could go much further than all 
of this, but there are other people here. 

I want to point out this significant fact: that at the beginning of 
this man’s career, I was in close personal and professional contact with 
him. I knew him thoroughly, and have throughout the ensuing 40 
years. Now, at the close of my career, I want to say that I am happy 
to be with him again, and I would like to be on intimate and profes- 
sional and official terms with him as a colleague. 

Senator O’Manoney. You are familiar, then, with his reputation 
as a lawyer ? 

Judge Soper. I am not only familiar with his reputation, but I 
am familiar with him personally, and his character as a man and his 
status in the profession. I recommend him unqualifiedly. I know of 
no reason, personal or professional, why he should not be appointed. 

Senator O'Manoney. What is his reputation as to integrity and 
ability asa lawyer ? 

Judge Sorer. It is of the highest. If I didn’t think so, I would not 
have joined with others, for example, i in recommending him for the 
United States attorney in 1930. I actively asked that he might be 
appointed. 

And certainly I wouldn’t be here today, sir, asking to have him made 
a member of our court, if I didn’t have the highest regard for his 
character and his ability. 

Senator O’Manoney. I will ask you the same question I have asked 
the Maryland Senators: Do you know of any reason why he should 
not be confirmed as a judge of the court of which you are a member? 

Judge Sorrr. I know of no such reason. I have every reason to 
think that he should be confirmed. 

One other small contribution I could make, at least it occurs to me 
only because it has been mentioned in this hearing, and that is that 
while I had nothing whatever to do with the Baltimore Trust Co. 
case, concerning which you have had some communications, I do know 
the circumstances under which Judge Sobeloff was appointed by 
Judge O’Dunne, a man for whom I have the utmost friendship and 
confidence, to carry on work for the court. 

The appointment came, not from Mr. Sobeloff or any lawyers ‘or 
any clients, but because Judge O’Dunne had confidence in him and 
he needed in this complicated situation somebody who would make a 
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thorough search. I know personally that Mr. Sobeloif at that time 
was reluctant to do it, because he came and talked with me about 
itas an old friend. 

He was asked to do what might be called a dirty job in some re- 
spects. He was asked to investigate into the conduct and actions of 
the leading business and financial men of Baltimore, who were on this 
committee, on the directorship of the trust company. 

It was not a grateful job for any lawyer who had his future to 
make, to accept willingly. He accepted it reluctantly, and I know 
from my personal contacts with Judge O’Dunne that he did a mag- 
nificent job. 

There is nothing else, Mr. Chairman, that I think of to say at the 
moment, but of course I should be glad to answer any questions. 

Senator O’Manoney. Senator Watkins, do you have any questions / 

Senator Warkins. I haven’t any questions. 

Senator O’Manoney. Thank you very much, Judge Soper. We are 
very much indebted to you. 

Judge Reuben Oppenheimer, associate judge of the Supreme Bench 
of Baltimore City, and president of the Maryland State Bar Asso- 
ciation. 


STATEMENT OF JUDGE REUBEN OPPENHEIMER, ASSOCIATE JUDGE, 
SUPREME BENCH OF BALTIMORE CITY, AND PRESIDENT, MARY- 
LAND STATE BAR ASSOCIATION 


Judge OppENHEIMER. Senator. 

Senator O’Manonry. Judge Oppenheimer. 

Judge OprpenHEIMER. On behalf of the Maryland State Bar Asso- 
ciation, I urge the confirmation of Mr. Sobeloff for judge of the United 
States court of appeals. 

Our association, which is comprised of lawyers and judges all over 
the State of Maryland, takes with the utmost seriousness its responsi- 
bilities to the bench and bar and to the Senate of the United States in 
suggesting judges for appointment. 

Mr. Sobeloff was on the list of those we suggested. On his appoint- 
ment, our association at its full winter meeting last January unani- 
mously again recommended and urged his appointment. 

Our members, and I myself, are familiar with his character, his 
ability, his record, and our unanimous recommendation for his con- 
firmation is based upon that knowledge. 

Maryland is a small State. The lawyers and judges know each 
other. They know when a man has well and honorably and ably per- 
formed his duties. 

I know of no man who has had a more distinguished, a more varied 
career in city, State, and Federal service, than Mr. Sobeloff, and no 
man who has performed every responsibility cast upon him with 
greater ability or greater integrity. He has earned the confidence of 
the bench and bar of Maryland, and it is a privilege to appear before 
you to voice that unanimous confidence. 

Senator O’Manoney. You are familiar with the charges with re- 
spect to the Baltimore Trust Co. ? 

Judge OrprenuetMer. I read the charges when they were made in 
the paper. The chairman of our judiciary committee is here, and his 
committee went into that matter. 
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But may I say this, that it was after those charges were made that 
our membership unanimously endorsed Mr. Sobeloff for the second 
time; and I may say this, also, that in Maryland, as in other States, 
we have the highest standards for our officials. I assure you, sir, that 
Mr. Sobeloff would never have even been considered or recommended 
for the subsequent positions of high honor which he held had not the 
lawyers felt that he had discharged every position with the utmost 
fidelity, and that his record as a lawyer, as an official, and subse- 
quently as a judge, was in the highest tradition of our State. 

Senator O’Manonry. Do you know of : any reason whatever why he 
should not be confirmed by this committee ? 

Judge Orrennemer. I donot. But I do know of every reason, sir, 
why we think he should be. 

Senator O’Manonry. Any questions, Senator? 

Senator Warxkrns. No questions, thank you. 

Senator O’Manonry. Thank you very much. 

Mr. Howard C. Bregel, president of the Baltimore City Bar Asso- 
ciation. 

Let the record show that these witnesses are being called at the 
request of Senator Butler and of Senator Beall. 


STATEMENT OF HOWARD C. BREGEL, PRESIDENT, BALTIMORE 
CITY BAR ASSOCIATION 


Mr. Brecen. Mr. Chairman, I am here in behalf of the Baltimore 
City Bar Association, of which I am the president, and to add the 
endorsement of our association to the nomination of General Sobeloff. 

To demonstrate the interest of our association, we have with us 
today almost the entire executive committee of the bar association. 
We have the secretary, Mr. James H. Cook; Mr. H. Paul Rome, the 
chairman of the judiciary committee; Mr. Doughas N. Sharretts, Mr. 
Morton J. Hollander, Mr. E. Paul Mason, Jr., Mr. Paul Berman. 

I would like at this time to call on, with your permission, the chair- 
man of our judiciary committee, Mr. Rome, to speak in behalf of the 
bar association. 

Senator O’Manoney. Mr. Rome? 

Senator Warkins. Do you want to make any further statement ? 

Mr. Brecer. Unless there are some questions. 

Senator O’Manonery. Then may I ask you the questions I have ad- 
dressed to the other witnesses. 

Are you familiar with the charge which has been brought here with 
respect to an alleged conflict of interest 

Mr. Brecen. Yes, sir. 

Senator O’Manoney (continuing). By the nominee? 

Mr. Breoew. Yes, sir. 

Senator O’Manonry. In the administration of certain duties in 
connection with the Baltimore Trust Co. ? 

Mr. Brecen. Yes, sir; I am. 

Senator O’Manoney. Do you know of any reason why, in connec- 
tion with those services, the nominee should not be confirmed ? 

Mr. Brecei. No reason whatsoever, sir. 

Senator O’Manonry. Would you care to express your opinion as to 
the manner in which the services were performed ? 
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Mr. Brece.. Well, from my own personal knowledge, it came about 
as described by Judge Soper, and the job he was given, of course, was, 
as Judge Soper mentioned, a dirty job. But it was fulfilled capably 
and an honor to Mr. Sobeloff. 

Senator O’Manoney. Are you familiar with his reputation for 
integrity and ability as a lawyer? 

Mr. Breee. It is of the highest. 

Senator O’Manonry. Thank you very much. 

Now, Mr. Rome. 


STATEMENT OF H. PAUL ROME, CHAIRMAN, JUDICIARY COM- 
MITTEE, BALTIMORE CITY BAR ASSOCIATION 


Senator O’Manoney. Mr. Rome, you are the chairman of the judi- 
clary committee of the Baltimore City Bar Association / 

Mr. Rome. That is right, sir. 

Senator O’Manoney. All right, sir. 

Mr. Rome. When the appointment of Judge Sobeloff was first 
announced, our committee considered the appointment, and we were 
of the opinion that we couldn’t find a better selection that Judge 
Sobeloff. 

We thought we were very fortunate to have a man of his caliber 
and his integrity to grace the bench of the fourth circuit, and the com- 
mittee so went on record, and the report of the judiciary committee 
was approved unanimously by the executive committee of the Bar 
Association of Baltimore City. 

Senator O’Manonry. Were any objections raised at this meeting? 

Mr. Romer. None whatsoever, sir. 

Senator Watkins. Did you know of these charges that had been 
made of some misconduct, conflict of interest, with respect to the 
Baltimore Trust Co. ? 

Mr. Romer. Yes, sir. 

Senator Watkins. You had all that in mind when you made this 
recommendation ? 

Mr. Rome. Yes, sir. 

And just recently, at a stated meeting of the Bar Association of 
Baltimore City which was held, I think, on the 16th of April, I intro- 
duced a resolution at the meeting of the association, which was an 
open meeting, and the resolution was unanimously passed. 

I would like to put that into the record as it appears in the Daily 
Record of Baltimore City, a legal paper, dated April 19, 1956. 

Senator O’Manoney. It will be made a part of the record. 

(The document referred to is as follows :) 


RESOLUTION OF THE Bar ASSOCIATION OF BALTIMORE CrTY REQUESTING THE 
IMMEDIATE CONFIRMATION OF HON. SIMON E. SOBELOFF AS ASSOCIATE JUDGE 
OF THE UNITED STATES COURT OF APPEALS FOR THE FourtTH Crrcuir 





Unanimously adopted at the regular stated meeting of the Bar Association 
on April 17, 1956 


Whereas the business of the United States Court of Appeals for the Fourth 
Circuit is of great importance and the cases pending therein are of great com- 
plexity and demand the full resources of full-time judges ; and 

Whereas Hon. Morris A. Soper, one of the judges of the United States Court 
of Appeals for the Fourth Cireuit, requested qualified retirement almost a year 
ago, and Hon. Armistead M. Dobie, also an associate judge of the United States 
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Court of Appeals for the Fourth Circuit, has more recently likewise requested 
qualified retirement, leaving Chief Judge John J. Parker as the only judge of 
the said court who is presently sitting in active service status ; and 

Whereas Hon. Simon E. Sobeloff, Solicitor General of the United States, was 
nominated by the President of the United States on July 15, 1955, as associate 
judge of the said court; and 

Whereas Chief Judge John J. Parker, of said court has, on two occasions, sub- 
sequent to the said nomination, called the attention of the Judiciary Committee 
of the United States Senate to the pressing need for manning the said court 
with a full working complement of judges and, to that end, has urged the im- 
mediate confirmation of General Sobeloff’s appointment ; and 

Whereas the nomination of General Sobeloff has been pending for more than 
9 months, and the failure to take action thereon is unfair to the court, to the 
attorneys that practice therein, and to the litigants, as well as to General Sobeloff ; 
and 

Whereas, in the opinion of this association, there is no doubt as to the eminent 
qualifications of General Sobeloff, by reason of his training, experience, and 
temperament, to fill, with distinction, the position to which he has been nom- 
inated, and his said qualifications have been recognized by the unanimous ap- 
proval of his appointment by the judiciary committees of this association and 
the Maryland State Bar Association: Now, therefore, be it 

Resolved ‘by the Bar Association of Baltimore City, That the association 
hereby requests the Judiciary Committee of the United States Senate to take 
immediate action to consider and report favorably the nomination of Hon. Simon 
). Sobeloff as associate judge of the United States Court of Appeals for the Fourth 
Circuit; and be it further 

Resolved, That a copy of this resolution be mailed, by the secretary of this 
association, to the chairman and each member of the Judiciary Committee of 
the United States Senate, and to Senators John Marshall Butler and J. Glenn 
Beall, of Maryland. 


Mr. Rome. In addition to that, sir 

Senator O’Manoney. Will you mark it, please, Mr. Rome? 

Mr. Rome. I have it already marked. 

Senator O’Manonry. It is already marked ? 

Mr. Rome. Yes, sir. 

Senator O’Manonery. I was looking on the wrong page. 

Mr. Rome. It is already marked, sir. Don’t let the color fool you. 

In addition to that, sir, I would like to put into the record a copy 
of the Evening Sun of Baltimore City, dated April 24, 1956, which re- 
fers to this particular hearing that we are holding today, and refers 


to the resolution, and it goes on to state the qualifications of Judge 
Sobeloff, sir. 


Senator O’Manonry. It may be received. 
Mr. Rome. Thank you ssir. 
(The document referred to is as follows :) 





A HEARING AT LAST 


In mid-July of last year, the President nominated Solicitor General Simon 
E. Sobeloff, of Baltimore, to be a judge of the Circuit Court of Appeals for the 
Fourth Circuit. The nomination has been held up in the Senate Judiciary 
Committee ever since, apparently because southern Senators on that committee 
objected to Mr. Sobeloff’s action in arguing the school segregation cases for the 
Government before the Supreme Court. 

Now Senator O’Mahoney, chairman of the subcommittee before which the nomi- 
nation has been pending, has announced that a hearing will be held on May 3. 
This is a welcome break in an inexcusable blockade. It is welcome because Mr. 
Sobeloff has had a distinguished career and deserves better of the committee 
than he has up to now received. It is welcome because Judge Morris A. Soper, 
whose place Mr. Sobeloff would take, is in qualified retirement and his successor 
is badly needed for service on the circuit court. 

The Baltimore Bar Association recognized the importance of this situation 
last week and passed resolutions urging immediate and favorable action on the 
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Sobeloff nomination. Whether this prompted the subcommittee to call the 
hearing now scheduled we do not know, but it may well have been taken into 
account. It could well be taken into account by Senators Butler and Beall, 
especially the former, who though not a member of the subcommittee is a mem- 
ber of the Judiciary Committee and its thus in a favorable position from which 
to support the bar association’s plea. Mr. Sobeloff has impressive qualifications 
for the judgeship. His nomination ought to be confirmed without further delay. 

Mr. Rama. For me to add anything else to what has been said by 
Judge Soper and Judge Oppenheimer and Mr. Bergel, and the others 
to follow, would certainly be superfluous. The record speaks for 
itself, sir. 

We are wholeheartedly in favor of the appointment of judge 
Sobeloff. 

Senator O’Manonry. You have heard the question I have addressed 
to other witnesses. 

Mr. Rome. And to that question, my answer is that we known 
nothing against the appointment, and the only thing we can speak of is 
in the highest and most glowing terms of the appointment. 

Senator O’Manoney. Thank you very much, Mr. Rome. 

Mr. Romer. Thank you, sir. 

Mr. Bernard J. Flynn ?¢ 


STATEMENT OF BERNARD J. FLYNN, FORMER UNITED STATES 
ATTORNEY, AND CHAIRMAN, COMMITTEE ON JUDICIAL APPOINT- 
MENTS, MARYLAND STATE BAR ASSOCIATION 


Senator O’Manoney. Mr. Flynn, will you identify yourself for the 
record ¢ 

Mr. Fiynn. I am Bernard J. Flynn. I am the chairman of the 
committee of the Maryland State Bar Association for Federal ju- 
dicial apppointments. I am a former United States attorney of 
Maryland. 

First of all T want to say a word about Mr. Sobeloff as United States 
attorney, as I succeeded him in that office. 

Senator O’Manoney. How long have you known him? 

Mr. Frynn. I have known hin, not as long as Judge Soper, I sup- 
pose, but I guess we have known each other ever since we met at the 
bar, as much as 30 years, and let it go at that, Senator. 

Succeeding Mr. Sobeloff as United States attorney, I want to say 
that nothing | has ever come to my attention in connection with his per- 
formance of his duties as United States attorney that could in any 
way reflect upon him as a lawyer, as a judge, or as a citizen of Mary- 
land. 

He conducted the office in a splendid manner, and I was very happy 
to have him as sort of a guide that I could carry on after. 

As to the committee of which I am the chairman, our committee 
recommends to the bar association or to the Governor, or to the ap- 
pointing power, a list of people who are, we feel, available, and 
qualified to hold the office for which they are being suggested. 

Mr. Sobeloff has been one of those suggested by our committee 
when he was made Solicitor General, and he has now also been recom- 
mended by our committee as qualified in every possible way to be a 
judge of the Circuit Court of Appeals for the Fourth Circuit. 

[ might say, also, that in reference to—before I go into that, Senator, 
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some time ago the State bar association of Maryland sent to your 
committee a resolution that was passed at the January meeting of 
the bar association, which was the last general meeting held, in Janu- 
ary, and which was unanimously passed, that Judge Sobeloff should, 
we felt, be appointed to the circuit court of appeals. And at that 
time he had been nominated by the President, and was asked that 
your committee confir m the nomination. 

Now, going into the question of the Baltimore Trust, that came 
to the attention of our committee. I had one member of our com- 
mittee make as much of an investigation of that matter as could be 
possibly made. 

I might say that there are stacks and stack and stacks of papers 
in Cireuit Court No. 2 of Baltimore City, which would be utterly 
impossible for anyone to go through. We did make an investigation, 
and we conferred with the Honor: able Eugene O*’Dunne, who was the 
judge in charge of this matter, and which Judge Soper has referred to, 

And I want to say that, 1 am permitted by Judge O’Dunne to state 
that there was nothing in that matter at all that would bring any 
criticism whatever on Mr. Sobeloff. 

Unfortunately, Judge O’Dunne is not in the best of health, and 
was not able to get over here today. However, his son is here. And 
I just want to make it clear that our committee has gone into that 
matter, and we can merely say we can find nothing in any way that 
Mr. Sobeloff could be criticized for in his conducting of that litigation. 

Senator O’Manoney. And in making that investigation, you did so 
in contemplation of presenting testimony to this committee / 

Mr. Fiynn. That is true, sir. 

Senator O’Manoney. On the nomination / 

Mr. Fiynn. We felt our committee ought to know all about the 
man we were ‘recommending, and we went into that as thoroughly 
as was possible to go into under the circumstances. 

Senator O’Manonry. Was there any evidence of any conflict of 
interest ? 

Mr. Fiynn. None in the world, sir, nane that we found. 

Senator O'Manonry. And that is the judgment of the committee of 
which you are a member ? 

Mr. Fiynn. That is true, sir. 

Senator O’Manoney. Is it the view of the bar association you 
represent ¢ , 

Mr. Fiynn. Yes, sir; that is true, because of the unanimous adop- 
tion of the resolution last Januar y: 

Senator O’Manoney. Yes. 

Do you know of any reason why the nominee should not be con- 
firmed ? 

Mr. Ftynn. None in the world. 

Senator O’Manoney. Senator Watkins? 

Senator Warkins. When were you United States district attorney ? 

Mr. Fiynn. 1932 until 1952 
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Senator Warkins. As United States district attorney, you would 
have an opportunity to know what had been done by your predecessor 
in connection with cases, and the prosecution of them? 

Mr. Fiynn. I certainly did, sir. 
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Senator Watkins. Did you find anything in the record which would 
indicate that Judge Sobeloff had been anything but a man who had 
high regard for his oath of office and his duties as a lawyer! 

Mr. Fiynn. I found nothing in any matter that had gone through 
the office prior to my taking office which was handled by Mr. Sobeloff 
or his regime which could m any way be criticized by me or anybody 
else. 

Senator Warktns. Thank you. 

Senator O’Manoney. Thank you very much. 

Mr. Enos Stockbridge / 


STATEMENT OF ENOS S. STOCKBRIDGE, FORMER PRESIDENT OF 
THE BALTIMORE CITY BAR ASSOCIATION 


Mr. Srocksripeér. Mr. Chairman. 

Senator O’Manoney. Will you identify yourself / 

Mr. Stocksripce. My name is Enos S. Stockbridge, a member of 
the firm of Milis & Stockbridge in Baltimore. I am not now con- 
nected with the Bar Association of Baltimore City or the State. 

I have known Mr. Sobeloff 

Senator O’Manoney. Do you hold any other public position ? 

Mr. Stocxsriner. I hold no public position at the present time. 

Senator O’Manonery. Were you at one time a member of the board 
of regents of the University of Maryland ¢ 

Mr. Srocxsripce. I am now, but I didn’t realize that was a public 
position. I was recently appointed. I haven’t gotten my feet wet yet. 

I have known Mr. Sobelotf 

Senator O’Manonry. If I may ask you another question. I am 
reading from Senator Butler’s identification of you. He refers to 
you as the chairman of the Board of Corrections of Maryland. 

Mr. Stocksripcr. That is correct. - 

Senator O’Manoney. Are there any other official positions that you 
have forgotten ? 

Mr. Srocksripee. Not at the present time. I have had 1 or 2 pre- 
viously, but those are over and done with, as, for example, I served 
as chairman of a commission to revise the charter of Baltimore City, 
which had not been revised for approximately 50 years; and then more 
recently, Mr. Sobeloff was a member of that commission. 

And more recently, I served as vice chairman under Mr. Sobeloff, 
who was chairman of a committee on the reorganization of the ad- 
ministration of the State of Maryland. Both of those undertakings 
have been completed and over with. 

Senator O’Manonry. You are a former president of the Baltimore 
City Bar Association ? 

Mr. Srocxsriper. That is correct. 

Senator O’Manaqney. Now you may proceed. 

Mr. Stockeriper. You will pardon my natural modesty, however. 

I have known Mr. Sobeloff, I can’t tell you exactly how long, but 
at least 40 years, and I think somewhat longer than that, because my 
first contact that I remember was when he was a clerk in Judge Soper’s 


office when Judge Soper was a member of the supreme bench of Balti- 
more City. 
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I have known Mr. Sobeloff and have had professional and personal 
contacts with him rather continuously over that period of time. I 
want to say to you that, in my opinion, Mr. Sobeloff has been one of 
the outstanding members of the Baltimore bar, a man of very high 
ability, unusually high ability and integrity. 

His work as chtef judge of the Court of Appeals of Maryland was 
outstanding. He brought an efficiency to the operation of that court 
which it had not enjoyed for some time. 

In my opinion, Mr. Sobeloff is well qualified for the position as 
judge of the Federal Court of Appeals for the Fourth Circuit, United 
States Court of Appeals for the Fourth Circuit. I know of no rea- 
son why he should not be confirmed but, on the contrary, every reason 
why, in my opinion, he should be. 

Some comment has been made or questions asked with respect to a 
possible conflict of interest. I happen to know something about that, 
because back at the time of the bank holiday I represented another 
bank in Baltimore which was going through the throes of reorgani- 
zation, and I quite naturally kept a fairly close eye on what was done 
with other institutions in order that I might not either make any 
mistakes or that I might take advantage of any new developments 
that came along. 

Senator O’Manoney. Mr. Stockbridge, since some 24 years have 
passed since this event which you call a bank holiday took place, I 
think perhaps, for the record, it ought to be made clear that it was no 
celebration. [ Laughter. ] 

Mr. Srocxsriper. I reckon not. It was a great relief when it was 
over, which is not true of a vacation. 

I would like, if I might, Senator, to state very briefly what the 
situation was in that Baltimore Trust reorganization. 

Mr. Sobeloff represented a group of stockholders. There were many 
groups, and Mr. Sobeloff happened to represent one. The bank com- 
missioner of Maryland, under the Maryland law, became the receiver 
for the Baltimore Trust Co. and, after a preliminary examination by 
him, he filed a proceeding to enforce stockholders’ liability. 

Mr. Sobeloff and other counsel representing other groups of stock- 
holders took that case to the court of appeals, and the name of that case 
was, I think, Robinson v. Hospelhorn, and I think it is reported in 
about volume 196, Maryland. 

In that case the court of appeals said that until the fact of the neces- 
sity for the enforcement of stockholders’ liability had been estab- 
lished—in other words, there was nothing in the petition of the bank 
commissioner except the bald statement that it was necessary to en- 
force that liability, to meet the demands of creditors. 

So that the case came back from the court of appeals for the lower 
court to determine that as a fact, whether or not the demands of cred- 
itors could only be met by enforcement of stockholders’ liability. 

The court, Judge O’Dunne, whom, incidentally, I have known for 
many years, too, long before he was a judge, asked Mr. Sobeloff to 
make that investigation and determination. 

It was not an easy job. As has been said here before, it involved 
many of the leading business and financial men of the city. It was not 
only an arduous job, but one calling for a great deal of judgment. 

Following that, the report of Mr. Sobeloff, a settlement was reached 
between the banking commissioner, with the approval of the court, the 
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banking commissioner, and the various groups of stockholders, so that 
that matter was disposed of. 

There was nothing in that situation which could by any stretch of 
the imagination create a situation of conflict of interest. 

Mr. Sobeloff was acting as a representative of the court to perform 
a duty assigned to him. As a matter of fact, the settlement which re- 
sulted was of benefit to the stockholders, in that it was something less 
than the full statutory lability. 

I know of no ground on which it could be successfully contended that 
there was any conflict of interest involved in that situation whatsoever. 

Senator O’Manoney. And you were a participant / 

Mr. Srocxsriper. I was not a participant, but I was an extremely 
interested observer. 

Senator O’Manonery. But in the sense that you were at that time 
associated with another bank 

Mr. Srocupriver. That is correct, representing another bank. 

Senator O’Manoney (continuing). You were—— 

Mr. Srockxsrwwer. That is right. 

Senator O’Manonry (continuing). So associated with this affair 
that you are reasonably familiar with the facts ¢ 

Mr. Srockpriper. Well, as a matter of fact, I owed the Baltimore 
Trust Co. money at the time, so I was interested. I was not a stock- 
holder, but I did owe it money. 

But my primary interest was whether they were adopting any 
methods in that situation which would be of help to me or warning 
to me not to go into certain situations in a bank I represented . 

Senator O’Manonry. I assume you paid your debts. 

Mr. Srockprivcr. Yes, sir; they urged me to settle, and I refused. 
It took me a couple of years to do it, but I did it. 

Senator O’Manonry. Any questions / 

Senator Watkins. No questions. 

Mr. Srocxsriwer. Thank you, Senator. 

Senator O’Manonry. Thank you very much, Mr. Stockbridge. 

Senator Beall, have you any other witnesses you would like to call ? 

Senator Bratt. We have Mr. Harry Baetjer, a member of the Balti- 
more, Md., bar. I would like to have Mr. Baetjer testify, please, a 
member of the very distinguished firm in Maryland of Baetjer & 
Howard. 

Will you please identify yourself for the record, please ? 





STATEMENT OF HARRY N. BAETJER, MEMBER OF THE FIRM OF 
BAETJER & HOWARD, BALTIMORE, MD. 


Mr. Barrger. My name is Harry N. Baetjer. I am a member of 
the bar of the State of Maryland, practicing in Baltimore City. 

I have known Judge Sobeloff for probably 35 years, and since the 
early thirties I have on many occasions been associated with him pro- 
fessionally. Only in one instance were we on the same side. We have 
always been on different sides except once, as far as I remember. 

I knew him both in connection with the Baltimore Trust Co. litiga- 
tion, and I saw a great deal of him and dealt with him very largely 
for 5 or 6 years when he was representing the city and I was repre- 
senting the transit company, involving the changeover in buses, and 
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the change in the taxes, and the change in the operating requirements 
of the city from time to time. 

In all of those contacts with the transit company, of course, we were 
on ditferent sides, and in all the other contacts that I have had, the 
same is true. 

I have seen in the papers that one of the complaints that has been 
lodged with your committee is that there was a conflict of interest 
between Judge Sobeloff’s duties as special counsel to the receivers 
of the Baltimore Trust Co. and his duties to the stockholders of the 
company whom he represented. 

I am very familiar with that whole situation. I represented, in 
the Baltimore Trust Co. litigation, many of the directors, and I effected 
the final settlements of most of the suits against the directors in col- 
laboration with Judge O’ Dunne and Mr. Sobeloff. 

Now, the suggestion that Mr. Sobeloff was unfair to his clients, 
stockholders of the company, in accepting the appointment of Judge 
O’Dunne to make a report on the affairs of the Baltimore Trust Co., 
is just as unfair as anything could be. He was representing stock- 
holders; and when the receivership intervened at the time of the bank 
holiday, a suggestion was made that there ought to be a stockholders’ 
liability asserted. 

Mr. Sobeloff represented a lot of stockholders, and pretty much 
every member of the bar of Baltimore City represented some of them, 
and it got to be so that we would have to have a hall in order to argue 
out the questions of stockholders’ liability. 

Finally, Judge O’Dunne said he wanted to have pointed out to him 
just what were the limits of his authority with respect to stockholders’ 
liability, and the matter was taken to the court of appeals, and the 
court of appeals handed down its decision. And it became essential 
then that some independent examination be made of the affairs of 
the Baltimore Trust Co. in order to establish what its financial condi- 
tion was, and whether there was a stockholders’ liability and, if so, 
what was the amount of that liability. 

At that time, counsel for the receivers of the Baltimore Trust Co. 
were 5 most eminent members of the Baltimore bar, and in his state- 
ment at the the time the appointment was made, as I recall it, Judge 
O’Dunne said he did not think it was important for those 3 men to 
give the time that was necessary to be given to really investigate the 
affairs of the Baltimore Trust Co. It was an enormous concern, and 
a dreadful failure, and those three counsel for the receivers were con- 
cerned day in and day out in trying the various questions that arise 
through a receivership, preference of questions, dozens of questions 
of all kinds. 

They were going to the court of appeals all the time. And he said: 

This tremendous agitation in the newspapers about the Baltimore Trust Co. 
and the suggestion of carelessness and bad loans are such that this thing ought 
to be settled once and for all, and it ought to be settled now, and I don’t really 
believe that the counsel for the receivers can throw aside what they are doing 
and make this investigation, and I am going to have it made independently, 
and I am going to appoint Simon Sobeloff to make it. 

When he was making an investigation of the Baltimore Trust Co. 
affairs to try to find out what the facts were in the face of a suggested 
assessment of the maximum amount, nothing that he could do could 
hurt his clients, but was bound to help his clients: so the suggestion 
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that accepting this appointment was unfair to his original clients is 
ust as foolish as anything can be. He couldn't possibly do anything 
ia help his clients when “he accepted that appointment. 

So I thought that seemed to me to be most unfair. 

Now, apparently there is a suggestion that seems to linger always, 
and never really is brought out so much, and that is that the suits 
against the directors and officers of the Baltimore Trust Co. that 
Was ace epted by Mr. Sobeloff in his report, that there was something 
that wasn’t right about that. 

Well, I represented more directors than anybody else, I am sure, 
and I dealt with them probably more than anybody else did; and 
while I wouldn’t have brought the suits, I don’t think, certainly not all 
of them, it is a question of judgment. 

What is negligence? “Negligence” is a relative term, and what is 
culpable negligenc e is even more relative. 

Senator O’Manoney. You are speaking of negligence on the part of 
the directors ¢ 

Mr, Bartser. Yes, on making loans or making investments or 
holding onto investments they shouldn’t have made, or making set- 
tlements that they shouldn’t have made, or were ill-advised. 

Senator O’Manoney. And I to understand that Mr. Sobeloff 
brought suits alleging negligence against directors which you would 
not have brought were you in that position? 

Mr. Barrser. I wouldn’t have brought them all, but I don’t know 
what I would have brought if I had been introduced in the first 
instance as he was introduced to it. I wouldn’t have brought all the 
suits. 

But certainly no one would have said the bringing of those suits 
represented anything but a difference in judgment. 

Senator O’Manonry. What did all of those suits mean? 

Mr. Barrer. Oh, probably 19 of them. 

Senator O’Manonry. Does that mean he sued all of them ¢ 

Mr. Barrser. I think all. I am not sure. There may have been 
| or 2 left out. 

Senator Warkrtns. Did I understand you to say you represented 
the directors in that suit ? 

Mr. Barrser. I represented a great deal of them. Every lawyer 

Baltimore represented them. 

Senator Warkins. I am talking about directors. How many did 
they have? 

Mr. Barrier. Twenty or twenty-five. 

Senator Warkins. That was one of the largest banks in this area? 

Mr. Barrser. The third largest, I think. 

Senator Warkrns. With assets of about $100 million? 

Mr. Barrser. T would have thought so, yes. I think it was second 
only possibly to the First National Bank, or maybe Union Trust Co. 

Senator O’Manonry. How many suits did you win? 

Mr. Barrser. Two suits were tried, and the bank commissioner lost 
those suits. All the other suits were settled. 

Senator Warkins. Do I understand what you are saying is that 
we are to believe that Mr. Sobeloff brought those suits in the name of 
the receiver? 

Mr. Barrser. Yes, sir, under the direction of the court. 

Senator Warkins. Under the direction of the court. 
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I note in some of the charges that have been filed here by Senator 
Johnston, there is a reference to a 34-story building, now Bion as 
the Mathieson Building. There was some irregularity with regard 
to that. building. 

Was that one of the assets that was taken over by the Bank Com- 
missioner ? 

Mr. Bartser. I think it was, yes. I think it was still in the Balti- 
more Trust at the time. I think it was still there at the time. 

Senator Warxins. Since this statement has been filed and is a part 
of the record, I am going to call your attention to No. (3) on page 6 
of that statement filed by Senator Johnston. It reads as follows: 


His responsibility— 
referring to Judge Sobeloff— 


as an officer of the court was to conserve and protect the assets involved in the 
liquidation of the Baltimore Trust Co. wherein many depositors and clients 
suffered heavy losses. Instead, under a judicial masquerade, through a series 
of legal manipulations, he obtained control for a subsequent client one of the 
most valuable assets, namely, the 34-story office building now known as the 
Mathieson Building, in total disregard of the agreement of transfer by the 
receiver, John D. Hospelhorn, in July 1941, and approved by the court. 

What have you to say as to that? 

Mr. Barrser. I never heard that until this moment. 

Senator Watxrns. You never heard of that charge? 

Mr. Barrser. Never, until this moment. 

Senator Warkins. That is a rather well-known building in the 
city, I assume. 

Mr. Barrser. Yes. It was sold to a man who owns it now, but it 
was sold a couple of times. 

Senator Warxrns. And you think that situation could not have 
existed without your knowing about it? 

Mr. Barrser. I don’t think it could, no, sir. Baltimore is a right 
small place. 

Senator Warxtns. Of course, I haven’t read this statement in its 
entirety, but it seemed to me that that charge, if there had been any- 
thing that had existed or even indicated it, you would have heard 
about it; is that true? 

Mr. Baersen. I certainly think I would. 

Senator Warxkrns. Especially in view of the fact that you repre- 
sented the directors, many of the directors of that bank. 

Mr. Bartser. Many of them. 

Senator Warxrns. There is some more here. 

No. (2) of the charges, on page 3: 

That he did use the confidences and information obtained from these former 
employers to his subsequent advantage to such an extent that he sought to force 
through court action enforcement of agreements concerning property that he 
caused to be obtained through his former position to his personal advantage. 

It is rather vague and somewhat involved. 

Mr. Barerser. I never heard of that, either. 


Senator Warxrns. You never heard any rumors or charges to that 
effect at all ? 


Mr. Barerser. Never. 


Senator Warxrns. Since and during the time of the bank receiver- 
ship, or since that time ? 
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Mr. Barrser. Never heard a rumor. This is completely new to me. 

Senator Warkrins. That is completely new to you ? 

Mr. Barrser. Yes. 

Senator Warxktns. Do you think there is anybody involved in this 
entire matter who would know? The receivers? 

Mr. Barrser. Not until 1987, when the suits were filed, because since 
then I never represented the Baltimore Trust Co. 

Senator Warkins. Then so far as you know, that is a new situation ; 
you never heard it before ? 

Mr. Barrser. No, I never heard it. 

Senator Watkins. Do you know of any reason why this man should 
not be confirmed as a member of this court ? 

Mr. Barter. No, sir; I know of no reason. I know a great many 
why he should be. I think it would be a great pity that his services 
should be lost to the court of appeals. 

Senator Warkins. Has there been anything in the nature of rumor 
or suspicion in the city of Baltimore that is “fairly well known, that 
the judge had performed any work which would ‘be in conflict’ with 
the interests of his clients or the public good? 

Mr. Barrser. Never heard a suggestion. I didn’t know anything 
about it; never heard a suggestion. 

Senator Warkrns. All right, Mr. Chairman. 

Senator O’Manoney. Thank you very much, sir. 

Senator Radcliffe, former Senator Radcliffe, of Maryland. 

Good morning, Senator. Will you identify yourself for the record ? 
You are, of course, well known around these precincts, as a former 
Member of this body. 


STATEMENT OF HON. GEORGE L. RADCLIFFE, FORMER UNITED 
STATES SENATOR FROM THE STATE OF MARYLAND 


Mr. Rapcrirrr. My name is George L. Radcliffe. I am a lawyer 
with some business experience, and ‘T was a member of the United 
States Senate as a Democrat for 12 years, from 1935 to 1947. 

Senator O'Manonry. Well, I am glad somebody brought that word 
in. [Laughter.] 

Senator Warkrns. You mean “Democrat,” Senator ? 

Senator O’Manoney. “Democrat,” that is right. 

Senator Warkrns. I was just about to ask Mr. Flynn about it, but 
I confined it to the period he was a member of the United States 
prosecuting force. 

Mr. Rapcuirre. I was a member of the committee of six which was 
charged, under the order of the court, with the liquidation of the 

saltimore Trust Co. 

There was no criticism from any member of that committee of Mr. 
Sobeloff at any time but, on the contrary, the members of the com- 
mittee felt that in a very trying situation he had handled himself 
entirely with propriety. 

Senator O’Martonry. What was this committee of six 

Mr. Rapvcuirre. It was a committee of six appointed to liquidate 
the affairs of the Baltimore Trust Co., subject to the order of the court. 

Senator O’Manonry. Appointed by whom? 

Mr. Ranpcuirre. By the court. 
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And we made our recommendations, made our settlements, and, of 
course, the court has to approve anything of any special importance. 

Senator O’Mauonry. What was the relationship between the com- 
mittee of six and the nominee ? 

Mr. Rapcuirre. Well, I should say none that I can think of. I 
have known Mr. Sobeloff ever since he was a boy, and I know that he 
has a splendid reputation as a lawyer, as a citizen, both for ability and 
integrity, and also as a judge. 

But there was very little contact, so far as I can recall, between the 
members of the committee—some of them, possibly, were stock- 
holders—but 

Senator O’Manoney. I mean in an official sense. 

Mr. Rapcuirrr. You mean 

Senator O’Manonry. Was there any official relationship between 
the committee 

Mr. Ravcuirre. And Mr. Sobeloff? 

Senator O’Manonry. Yes. 

Mr. Rapcuirre. No; none whatever. I only mentioned the fact 
that during the deliberations of the committee no criticism came up 
of Mr. Sobeloff. Of course, we were more or less familiar with what 
was going on generally around town in regard to anything which 
affected the Baltimore Trust Co., and I cannot recall any criticism 
at any time of anything. 

Senator O’Manonrey. What was the function of the committee ? 

Mr. Rapcurrre. The committee was to take the assets of the Balti- 
more Trust Co. and liquidate them, dispose of them. It was a liqui- 
dating committee. 

You see, the trust company was in receivership, and it was our job 
to liquidate and convert into cash these assets and turn them over to 
the court. 

Senator O’Manonry. What was the position that Mr. Sobeloff occu- 
pied at that time? 

Mr. Rapcuirre. Well, he had no connection with that committee, 
I believe, at all. I can’t recall any connection. 

Senator O’Manonry. What was his official connection with the 
Baltimore Trust Co. ? 

Mr. Rapcuirre. Well, I don’t know that Mr, Sobeloff had any official 
connection with the Baltimore Trust Co. As a lawyer 
Senator O’Manonry. Then we are speaking of different banks. 

Mr. Sosetorr. No. 

Mr. Rapcuirre. I don’t think Mr. Sobeloff had any connection— 
I believe he was retained to make certain investigations on behalf of 
the—as an attorney. 

Senator O’Manonry. In connection with this same 

Mr. Rapcuirre. Yes; in connection with the liquidation of the same 
bank, trust company. 

Senator O’Manonery. I wanted to make the record clear on that 
point. 

Mr. Rapcuirre. But I certainly know of no reason why Mr. Sobeloff 
should not be confirmed. I think his standing, his reputation, and 
his ability fully warrant his confirmation, and I hope the Senate will 
see fit to do so. 

Senator O’Manonry. Did anybody at any time during this period 
make complaint to the liquidating committee, of which you were 
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a member, with respect to the conduct of Mr. Sobeloff as an in- 
vestigator ¢ 

Mr. Ravcuirre. I recall nothing, and I am quite confident that I 
would have remembered it if there had been. I am quite positive 
that never at any time whatever was there any criticism of Mr. 
Sobeloff before our committee. 

Senator O’Manonry. Are you familiar with his reputation for 
integrity and ability 

Mr. Rapcuirre. lam. He is one of the ablest 

Senator O’Manoney (continuing). As a lawyer? 

Mr. Ranvcuirre. He is one of the ablest lawyers in Maryland, and 
his reputation as a man of integrity is of the highest. 

Senator Warxkrns. I have no questions. 

I thank you, Senator. 

Senator O’Manoney. Thank you, Senator Radcliffe. 

Do you have any other witnesses ? 

Senator Breau.. None at this time. Thank you very much. 

Senator O’Manonry. There were two witnesses subpenaed by this 
committee at the request of Senator Johnston: John D. Hospelhorn 
and Raymond J. Funkhouser. Are these gentlemen in the room? 

Mr. HosreLHorn. Hospelhorn is present. 

Senator O’Manonry. | beg your pardon, sir ? 

Mr. Hosretnorn. Mr. Hospelhorn is present. 

Senator O’Manoney. You are John D. Hospelhorn / 

Mr. Hospetuorn. Yes, sir. 

Senator O’Manongy. Do you wish to testify ? 

Mr. HospretHorn. I have been summoned, sir. 

Senator O’Manonery. Do you wish to testify / 

Mr. Hospr.tuorn. If the committee so desires. 

Senator O’Manoney. Well, I am not at all familiar with your posi- 
tion in this matter. You may come forward and take a seat and 
answer questions that may be asked of you. 








STATEMENT OF JOHN D. HOSPELHORN, DEPUTY BANK COMMIS- 
SIONER FOR THE STATE OF MARYLAND 


Mr. Hospetnorn. My name is John D. Hospelhorn. 

Senator O’Manonry. What is your official position 

Mr. Hospetuorn. I am a Deputy Bank Commissioner for the State 
of Maryland, and former receiver of the Baltimore Trust Co. 

Senator O’Manoney. Are you familiar with the liquidation of the 
Baltimore Trust Co. 4 

Mr. Hosretnorn. Lhopeso. I liquidated it. 

Senator O’Manoney. You liquidated it. Are you familiar with 
the services that were rendered in connection with this matter by 
Mr. Sobeloff under the direction of Judge O’Dunne ? 

Mr. Hospetuorn. Yes, sir. 

Senator O’Manonry. Have you any statement to make about it ? 

Mr. Hospriuorn. The only statement I care to make, sir, is that 
Mr. Sobeloff, in the opinion of the receiver, discharged his duties 
most creditably under very trying conditions, and I know nothing in 
the report which he made which would deprecate his standing as a 
lawyer; and to my personal knowledge, and as receiver, I have no 
recollection of any action which he took as a lawyer representing a 
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client which was prejudicial to the creditors of the Baltimore Trust 
Co., which the receiver represented. 

Senator O’Manonry. Do you know of any reason why he should 
not be confirmed by this committee ? 

Mr. Hospe.orn. T am not a lawyer, but I know of no reason, sir. 

Senator O’Manonry. Are you ‘familiar with his reputation for 
integr ity and ability asa lawyer? 

Mr. Hospennorn. I have known Mr. Sobeloff, I assume, for 35 
years, sir, having been in the State banking department for 41 years, 
and I am thoroughly familiar with his standing as a lawyer, as a 
member of the bar; and in my judgment, he is one of the highest 
lawyers for integrity and responsibility we have in Maryland. 

Senator O’Manoney. Senator Watkins, have you any questions 
toask? 

Senator Warkrins. Did you hear the statement of charges on page 6 
of the charges filed by Senator Johnston against this nominee, the 
one I read with respect to this 34-story building known as the Mathie- 
son Building? 

Mr. Hosprnitorn. Tam familiar with the Mathieson Building. 

Senator Watkins. Did you hear it when I read that ? 

Mr. Hosveiiorn. I didn’t follow you, because I was not the witness. 
But the building was owned by the Baltimore Realty Trust, which was 
a wholly owned subsidiary of the Baltimore Trust Co. And there 
was 2 mortgage, according to my recollection, at the time of the 
receivership—the receiver was appointed in 1935—of $3,750,000, plus 
accrued interest, which bad not been paid on the mortgage, of perhaps 
$200,000. 

The receiver endeavored to sell the building over a period of time, 
over the period of the receivership. It was not filled at the time, be- 
cause of economic conditions, and was not carrying itself, aside from 
the arrangement worked out by the Baltimore National Bank for use 
of the first 5 floors or part of the first 5 floors. 

By authority of the court, the receiver sold the common stock to 
William L. Rigger, who was, I believe, at that time president of the 
Baltimore Trust Cor p., Which was a liquidating corporation formed 
out of the reorganization plan of the Baltimore Trust Co., which was 
approved in August 1933. 

And the committee to which former Senator Radcliffe referred was a 

committee appointed under that reorganization plan, and operated 
with the corporation, and there was not a committee at the time the 
receiver was appointed. When the receiver was appointed, the com- 
mittee’s work stopped. 

Senator Warxins. Well, the charge is made here: 

His responsibility— 
referring to Judge Sobeloff— 


as an officer of the court was to conserve and protect the assets involved in the 


liquidation of the Baltimore Trust Co. wherein many depositors and clients 
suffered heavy losses. 


Mr. Hospetnorn. Could I put in the record right here, Senator, that 
the receiver of the Baltimore Trust Co. paid 70.34 percent on the 
dollar, which only left the creditors’ loss slightly less than 29 percent, 
slightly more than 29 percent. 

Senator Warktns. It was not a complete loss to them ? 

Mr. Hosrprinorn. Absolutely not. 
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Senator Warxins. Do you know of any duty that Judge Sobeloff 
had to protect the assets of the depositors and clients? What was his 
duty with respect to that? | 

Mr. Hosretnorn. Judge Sobeloff was a special counsel appointed 
by the receiver—appointed by his honor Judge O’Dunne to do one 
specific purpose, and that was to make an investigation into the affairs 
of the Baltimore Trust Co. to determine whether or not there were any 
acts on the part of the directors, officers, or employees which would 
be in violation of the trust imposed upon them as such officials. 

That was a very hard and devious assignment, and I know what Mr. 
Sobeloff did through his office, and the work and investigation of rec- 
ords he conducted. And when he came up with the final product, 
it was a masterpiece, and I think he was fair in his findings which 
he presented to the court. And the court publicly congratulated him 
on the kind of report he filed. 

Senator Warkins. Well, did—— 

Mr. Hosre.tnorn. At that time, there was nothing in that report 
in connection with this building. It had nothing to do with it. The 
building was standing there, but he was working on an entirely differ- 
ent matter that had no connection with the building. 

Senator Warkins. He was not the regular counsel for the receiver? 

Mr. Hosretnorn. Absolutely not. He had Joseph C. France, Al- 
exander Armstrong, former attorney general of Maryland, and J. 
Purdon Wright ; and he is the only living survivor of the three. 

Senator Warkrns. As a result of the investigation he made, was 
there anything uncovered which enabled the stockholders or the de- 
positors to get benefit out of that report ? 

Mr. Hosretuorn. Yes, sir, because the directors settled the liabil- 
ity which he said that they had exposed themselves to, which they 
did not admit, however, for approximately $350,000—I am speaking 
from memory, not the record, because by authority of the court all 
the receiver’s records have been destroyed, and I didn’t know the ques- 
tion was going to be asked. And the only way you could find it 
now would be to go to the court record. But I think it was $350,000. 
And quite naturally that went into the receiver’s hands for the benefit 
of all creditors. 

Senator Warxrns. In other words, he uncovered a situation which 
resulted in a recovery, under some sort of a compromise agreement, 
of $350,000 ? 

Mr. HosretHorn. That is right, for use of the corporation, and it 
was distributed by the receivers for the creditors. 

Senator Watkins. Do you know whether he had anything to do 
with the disposal of this 34-story building known as the Mathieson 
Building ? 

Mr. Hosrretuorn. No, sir; he had nothing to do with it. I sold 
the building to Mr. Rigger; and Mr. Rigger, in turn, sold it to E. C. 
Hook of Hagerstown, which was called the Armstrong Corp. at that 
time, or E. C. Hook Corp.; and Mr. Hook sold the building to Funk- 
houser. It was three stages removed before Mr. Sobeloff got into the 
picture with Mr. Funkhouser. 

Senator O’Manonry. How did he get into the picture with Mr. 
Funkhouser ¢ 

Mr. HosretHorn. That I could not answer. I don’t know. I as- 
sume he was a client. 
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Senator Warkrns. It had been disposed of three times in between ? 

Mr. Hosrriuorn. That is right. 

Senator Warxkrns. Did he advise you at any time with respect to 
the disposal of any of these assets ? 

Mr. Hospretnorn. No, sir; he had no authority to do such. 

Senator Warkrns. I know, but did he? 

Mr. Hospetuorn. No, sir; he did not. 

Senator Warxins. As a matter of fact, he was not your representa- 
tive at any time? 

Mr. Hosretuorn. Absolutely not. He was a special representative 
of the court to make an investigation and report to the court. 

Senator Warxins. And that was confined strictly to the alleged 
misconduct of the directors and the employees ? 

Mr. Hospetuorn. The directors’ liability and officers’. 

Senator Warkins. Do you know of any reason why he should not 
be approved ¢ 

Mr. HospeinorN. Absolutely not. To the contrary, I think it is a 
great credit to the country if he can serve in the court of appeals. 

Senator O’Manonry. Thank you very much. 

Mr. Raymond J. Funkhouser has also been subpenaed by this com- 
mittee at the request of Senator Johnston. 

Mr. Funkhouser, will you come forward? Is Mr. Funkhouser in 
the room ? 

Mr. Collins, will you state for the record what the files of the com- 
mittee show with respect to the service of this subpena ¢ 

Mr. Cours. Mr. Chairman, the subcommittee was advised under 
date of May 2, that the United States marshal had advised the deputy 
sergeant at arms that he had served the subpena on Mr. Hospelhorn. 
The marshal further advised that he did not serve the subpena on Mr. 
Funkhouser, who lives in Centreville, Md. 

Funkhouser’s secretary advised the United States marshal that 
“Funkhouser is out of town but might be back tonight,” “tonight” 
being May 2. 

Under date of May 3, the subcommittee was advised by the deputy 
sergeant at arms that the subpena to Mr. Funkhouser had been left 
with his secretary, and that the subpena would be given to Mr. Funk- 
houser upon his return to the office, by his secretary. 

That is the present state. 

Senator O’Manonry. Is there anything in the file, Mr. Davis, from 
Senator Johnston which would indicate what questions he desired to 
ask of Mr. Funkhouser ? 

Mr. Davis. Mr. Chairman, as of yesterday evening, there were no 
questions filed with the committee to ascertain just what inquiry was 
proposed with respect to Mr. Funkhouser. It is my understanding 
that a statement has been filed this morning with the subcommittee. 

Senator O’Mauonry. I have not seen it. 

Senator Warxkins. May I inquire of the staff if any of them have 
talked with Mr. Funkhouser, or has he appeared here or written a 
letter indicating any interest in this proceeding? 

Mr. Davis. Senator Watkins, no. The subcommittee or the staff 
have not received such a communication. It is my understanding that 
a representative of Senator Johnston of South Carolina, a member 


of this committee, had a representative contact Mr. Funkhouser or 
communicate with him. 
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Senator O’Manoney. Well, the Chair will say that in the papers 
handed to me this morning on behalf of Senator Johnston, there was a 
résumé of testimony of subpenaed witnesses. 

The first witness, of course, was Mr. Hospelhorn. 

Under the name of Raymond J. Funkhouser, the memorandum of 
résumé reads as follows 


Raymond J. Funkhouser, R. J. Funkhouser & Co. His testimony will follow 
along the facts set forth in examining Mr. Hospelborn. 


[ Laughter. | 

Senator Watkins. I think it is quite clear that probably Senator 
Johnston had a talk with these men 

Senator O’Manonry. The committee will take into executive consid- 
eration later the facts relating to the service upon Mr. Frunkhouser. 

On this list there was also the name of Mr. Charles Shankroff, of 
Baltimore, Md. Is Mr. Shankroff in the room ? 

Do you care to testify, sir? 

Mr. SuHankrorr. Yes. sir. I think it will take at least an hour. I 
don’t know how your time 

Senator O’Manonery. This is Saturday, and all the witnesses have 
been endeavoring to proceed with expedition, and we hope that you 
can, too. 

Mr. Suankrorr. All right. 

Senator O’Manonry. You can file a statement, Mr. Shankroff, and 
you can summarize the contents of that statement, in the interest of 
time. 






























STATEMENT OF CHARLES SHANKROFF, BALTIMORE, MD. 











Mr. SuHankrorr. Well, I have just got a skeleton picture of what I 
have to say, and some of the things I ‘would have to explain. It took 
me a year to get the facts together. 

Senator O’Mantonry W ell, now, let me ask you, first, who «re you ? 

Mr. SHankrorr. My name is Charles Shankroff. 

Senator O’Manonry. Where do you reside? 

Mr. SuHanxkrorr. 1119 North Calvert Street, Baltimore. 

Senator O’Manoney. How old a man are you, Mr. Shankroff? 

Mr. SHankrorr. I will be 72 August 8. 

Senator O’Manonry. How long have you lived in Baltimore? 

Mr. SHankrorr. Fourteen years. 

Senator O’Manoney. Are you in active business now ? 

Mr. SHankrorr. Well, I am interested in real estate, but I am not 
very active. 

Senator O’Manoney. What has been your business in the past ? 

Mr. Suanxrorr. Mostly real estate. 

Senator O’Manonry. In what capacity did you serve in the real- 
estate business ? 

Mr. SHankrorr. Well, I was not a broker, but I was interested in 
buying, selling. 

Senator O’Manoney. Did you make your living buying and selling? 

Mr. Suanxrorr. Yes, I made some money. 

Senator O’Manonry. You made some money. That is the purpose 
of all in the real-estate business, I understand. 
Mr. SHanxrorr. Right. 
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Senator O’Manoney. Did you have a corporation of your own? 
Mr. SHankrorr. No, sir, 1 never operated as a corporation. 

Senator O’Manonry. You operated as an individual ‘ 

Mr. Suanxrorr. Individual. 

Senator O’Manoney. Yes, sir. 

Now then, what are the subjects concerning which you wish to 
testify? Do you know the nominee? 

Mr. SuHanxkrorr. Well, I have read about him, and I have heard 
about him, but I don’t know him personally. I know him now when 
I see him. 

Senator O’Manonry. Do you care to testify as to whether or not 
he should be confirmed by this committee, if you don’t know him? 

Mr. Suanxrorr. Well, I am relying on the record of the Baltimore 
Trust Co. and the record of the receivership of the Baltimore Trust 
Co., and other public records. 

Senator O’Manonery. Do you contradict the testimony of Mr. John 
D. Hospelhorn, deputy commissioner of the Maryland State Banking 
Commission, and receiver of the Baltimore Trust Co. ? 

Mr. SHankrorr. Well, I can’t contradict him, because I didn’t hear 
it. It may have been read here, but I didn’t hear it. You can’t hear 
anything in the back of the room. You ought to have a loudspeaker 
here so the people would have the benefit of hearing. That is my 
criticism of this meeting. I couldn’t hear. In the first place, I am 
a little hard of hearing, but I know the others had difficulty in hearing. 
They could not make out what the speaker said. 

Senator O’Manoney. My dear sir, you did not indicate to the 
chairman that you were anxious to hear all the testimony. We would 
have put you up in the front row, sir. 

Mr. Suanxrorr. I am speaking not only for myself, but I am 
speaking for the public. I think there should be a loudspeaker here, 
the same as at other public assemblies. 


Senator O’Manoney. We will take that up with the Rules Com- 
mittee for further consideration. 

Senator Warkrnys. I would like to ask him some questions, 

Senator O’Manoney. Yes, indeed. 

Senator Watkins. What is your background, educational back- 
ground ? 

Mr. SuHanxkrorr. Educational background ? 

Senator Warkins. Yes. 

Mr. Suanxrorr. I went to public school. 

Senator Warkrns. A little louder. They can’t hear you. 
[ Laughter. | 

Mr. SuHankrorr. I went through the public schools. I went a year 


to the Boyce High School, and I have studied a great deal myself. I 
went to evening schools. 


Senator Warkrns. Did you finish high school? 
Mr. Suanxrorr. I did not. I only went 1 year. 


Senator Warxins. What has been your business? Have you been 
a real-estate man all your life? 


Mr. SHankrorr. No; not all my life. 
Senator Warkins. Then since you were an adult? 


Mr. SuHanxkrorr. Well, I have been in the real-estate business since 
about 1920. 
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Senator Warkins. Were you a depositor in this Baltimore Trust 
Co. ¢ 

Mr. SHankrorF. No, sir. 

Senator Warkrns. Did you have any connection with the receiver- 
ship whatsoever ? 

Mr. SHankrorFr. None whatsoever. The only interest I had was 
that I heard that there was a property of the Baltimore Trust Co., and 
I was interested to find out what happened to that property, and it took 
me a year to dig up the facts, because the records were upset. 

Senator Warkrins. Were you living in Baltimore then? 

Mr. Suankrorr. Yes—what do you mean, when ¢ 

Senator Warkrins. When this receivership was under way. 

Mr. SuHankrorr. Oh, no. 

Senator Warkrins. Where did you live? 

Mr. SHANKROFF. I lived at that time 

Senator Warkrns. A little louder, please. 

Mr. Suankrorr. At that time, in 1935, I was in Brooklyn, N. Y. 
That is where I lived. 

Senator Warkrns. In Brooklyn, N. Y.? 

Mr. SHanxrorr. Yes. 

Senator Watkins. How long have you lived in Baltimore ? 

Mr. SHANKROFF. Since 1942. 

Senator Warkrns. Since 1942? 

Mr. SHankrorr. Yes. 

Senator Watkins. Do you have any special training for examining 
records and determining what happened ? 

Mr. SuHankrorr. Well, I have been searching titles to real estate 
since 1913, and I ought to know something about real estate. 

Senator Warkrns. Well, you have been searching titles, but how 
much have you done in Maryland, in Baltimore? 

Mr. SuHankrorr. I have been doing that all the time. 

Senator Warkins. You had no special training for that job? You 
are not a lawyer? 

Mr. Suankrorr. I am not a lawyer. 

Senator O’Manoney. Senator, if I may interrupt, perhaps we can 
condense this matter a little bit. 

From an answer the witness gave to one of your questions, he said, 
if I understood him correctly, that he made an investigation with 
respect to the disposition of certain property. 

Mr. SHankrorr. That is right. 

Senator O’Manoney. Is that right? 

Mr. Suankrorr. Right. 

Senator O’Manoney. What property / 

Mr..SHankrorr. This so-called, originally called Baltimore Trust 
Building. Now it is called the Mathieson Building. 

Senator O’Manonry. Is that the same building concerning which 
the receiver testified ? 

Mr. SHankrorr. | can’t tell whether that is the building or not, 
because I haven't heard his testimony. 

Senator O’Manoney. I tell you, as chairman, that it was. 

Mr. SuHankrorr. Sir? 

Senator O’Manonry. I tell you, as chairman, that it was the same 
building. 
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Mr. SHankrorr. All right. 

Senator O’Manonry. He was asked the question as to whether or 
not Mr. Sobeloff had any function to perform in the disposal of 
that building; and his answer was—I am speaking now of Mr. John 
i). Hospelhorn, deputy commissioner, Maryland State Banking Com- 
mission, and receiver of The Baltimore Trust Co.—that it was he 
who sold the building, and not Mr. Sobeloff. 

Mr. Suanxrorr. Well, that may be true. 

Senator O’Manonry. Well, that is the official record, sir. 

Mr. Suankrorr. Well, no, it is not 

Senator O’Manonry. Do you wish to challenge that ¢ 

Mr. Suanxrorr. I don’t challenge that, because he was the re- 
ceiver, he was the only one who could sell it. Ma. Sobeloft couldn’t 
sel] it. 

Senator O’Manoney. Mr. Hospelhorn assumed all of the respon- 
sibility. Mr. Sobeloff was an officer of the court. 

Mr. Suankrorr. That is right. 

Senator O’Manonrty. Now, I say again, do you wish to challenge 
the testimony of Mr. Hospelhorn / 

Mr. Suankrorr. Well, I say again, I can’t answer that All I can 
tell you is that I have seen in the record, and I am willing to testify 
as to that. 

Senator O’Manoney. Well, the records will speak for themselves. 

Mr. Suankrorr. That is right. 

Senator Warktns. The witness, Mr. Chairman, has not shown any 
special qualification for interpreting legal documents, and particu- 
larly receivership, which is one of the most complicated matters, re- 
ceivership of a bank in liquidation, one of the most complicated mat- 
ters you could possibly get into. 

Senator O’Manoney. But the best evidence to be brought before 
this committee are the records themselves, and not the interpretation 
of those records by an unofficial person who merely acted in his own 
behalf to examine the records. 

Senator Warxrns. I agree with the chairman. 

Senator O’Manonry. And concerning whose qualifications we 
know nothing except what he has testified to here. 

Now, I want to be perfectly fair in the conduct of this examination 
and the presentation of this witness, but in view of the fact that 
you propose to testify only about the Mathieson Building, concern- 
ing which there already has been the testimony of the receiver of 
the bank, the Deputy Commissioner of the Maryland State Banking 
Commission, Mr. Hospelhorn, I am frank to say to you, it seems 
to me that your testimony would be irrelevant at this moment. 

Mr. Suanxkrorr. May I say this: I don’t know where you got the 
impression that I was going to testify only as to the Mathieson 
Building. 

Senator O’Manonry. I asked you, and you told me. That is where 
I got the information. 

Mr. Suanxrorr. I was interested in the Mathieson Building, but 
that was not the only thing I have to say about this Baltimore Trust 
receivership. 

Senator O’Manonry. Do you have anything to say—the receiver- 
ship is not in issue here. 
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Mr. SuHankrorF. I am basing my information—— 

Senator O’Manoney. The receiver was Mr. Hospelhorn. 

Mr. SuankrorF. That is right. 

Senator O’Manoney. The nominee was an officer of the court, Mr. 
Sobeloff. 

Mr. SuHanxkrorF. Right. 

Senator O’Manonery. Do you want to testify about him ? 

Mr. Suankrorr. That is right. 

Senator O’Manoney. What do you want to testify about him? 
What did he do? 

Mr. Suankrorr. Well, I think it would be better if you would 
permit me to read what I have gotten from the records, so that it will 
be clearer. 

Senator O’Manonry. We are not interested, sir, in your interpre- 
tation of the records. 

Mr. SuHankrorF. I am not interpreteing them. I am just repeat- 
iIng—— 

Senator O’Manonery. You are not here under subpena, you were not 
subpenaed, you understand. 

Mr. Suanxrorr. That is right. 

Senator O’Manoney. You are here as a volunteer—— 

Mr. SHankrorr. That is right. 

Senator O’Manonry (continuing). To testify in response to the 
order issued by this committee for persons who desire to testify with 
respect to the nominee, and not with respect to the records, don’t you 
see. They are two different subjects. 

Mr. SHanxrorr. Well, I am basing all my statement on the records, 
but I want to say this 

Senator O’Manoney. I will ask the committee whether or not there 
is any objection to the ruling of the Chair that the testimony of this 
witness with respect to the records is irrelevant at this time. 

Senator Warkins. It seems to me that is true. 

Mr. SHankrorr. All right. 

Senator O’Manonry. And it is so ordered, you may not testify 
about the records. 

Mr. Suankrorr. May I say this: You asked me whether I have tes- 
timony other than reference to the Mathieson Building, that 34-story 
building. 

Senator O’Manonry. You answered me, and my ruling is in accord- 
ance with your answer. 

Mr. SuHankrorr. Now, oa are 15 

Senator O’Manonery. I asked you whether you have any testimony 
with respect to Mr. Sobeloff. 

Mr. Suankror¥. I want to say this: There are 15 actions in Circuit 
Court No. 2, and 6 actions in the Baltimore City Court, involving 
something like $150 million of charges against directors and officers. 
That was settled for $205,000, and ‘that is the only thing that was 

gained by the receivership, and out 

Senator O’Manonry. No. The undisputed testimony here, sir, 











is 





Mr. SHanKrorF. Sir? 

Senator O’Manonry. The undisputed testimony here is that more 
than 70 cents on the dollar was recovered—— 

Mr. Suankrorr. Not by Mr. Sobeloff. 
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Senator O’Manonry (continuing). Was recovered in the adminis- 
tration of this receivership. 

Mr. Suanxkrorr. That is right. 

Senator O’Mauonery. It was not the business of Mr. Sobeloff. 

Now, unless you testify about Mr. Sobeloff, I will have to ask you 
to leave the chair. 

Mr. Suanxrorr. That is what I want to testify to, in reference to 
Mr. Sobeloff. 

Senator O’Manonry. You testified first you do not know the man. 

Mr. Suankrorr. Well, I don’t have to know the man to know what 
he did in the matter that appears in the record. 

Senator O’Manonry. You are not qualified to testify about the 
records, and it is so ordered. Will you please leave the stand? 

Mr. Suankrorr. I am not going to dispute your decision, but I say 
that this is a public hearing, and I believe that I have something impor- 
tanttosay. But Iam not going to fight. 

Senator O"Manonry. You may file a memorandum with the com- 
mittee, sir. 

(The statement subsequently filed by Mr. Shankroff was made a 
part of the record of hearing held May 22, 1956.) 

Senator O’Manoney. Senator Hennings, a member of this sub- 
committee, expressed to me the desire to have a statement made at this 
hearing. His administrative assistant, Mr. Langdon West, is here. 

Do you havea statement from Senator Hennings ? 

Mr. West. I have. 

Senator O’Manonry. Will you please make the statement ? 

Mr. West. Senator Hennings’ statement is as follows: 

Mr. Chairman, I desire to place in the record of these proceedings a statement 
concerning this hearing. 

I have been a member of this particular select subcommittee since its creation 
on January 25, 1956, and have been ready and anxious to proceed with the 
matter since that time, and have spoken to the chairman of the subcommittee on 
a number of occasions urging that the matter be expedited. 

On April 23, 1956, notice was given that this hearing was scheduled for 
Thursday, May 3, 1956. Following the death of Senator Barkley last Monday, 
the chairman, on Tuesday evening, May 1, 1956, sent notice to my office that 


the hearing would be postponed until this morning at 10:30 a. m., owing to the 
death of Senator Barkley. 

When this notice was brought to niy attention, I sent the chairman a letter 
indicating that I was deeply interested in the nomination of Judge Sobeloff, 
that I had prepared my schedule to attend the hearing set for Thursday, May 3, 
but, of course, I understood that the hearing would have to be postponed because 
of Senator Barkley’s funeral, and requesting that the hearing be set for any 
day next week. 

I also indicated that in any case, if the hearing were held and the nomination 
considered, the chairman was authorized to use this letter as my proxy to 
make a favorable report on the nomination of Judge Sobeloff. 

Thereafter, I instructed by administrative assistant, Mr. Langdon West, to 
telephone the chairman, reiterating my deep interest in the nomination and 
iny desire to be present during the course of any hearings, and that I had a 
long-standing engagement away from Washington today and would be unable 
to attend the hearing if it were held today, and that I would be glad to meet 
any time during the day or evening next week if the chairman would set the 
hearing over to such time. 

My assistant has informed me that he gave my message to the chairman’s office 
on at least two occasions. 

I wish to reiterate my deep interest in this matter, and my regret that this 
hearing could not be postponed until a day or evening next week. 


That is all of the statement. 
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You also, of course, have the letter. 

Senator Braun. Mr. Chairman. 

Senator O’Manonry. Senator Beall? 

Senator Bratz. I have a request from Congressman Edward ‘I 
Miller, who intended to be here this morning but is out of town be- 
cause of a death, on the Eastern Shore, and he asked me to say that 
he, Congressman Miller, has been a member of the Maryland bar since 
1920, and has had many contacts and has been able to observe Judge 
Sobeloff. 

He has known the judge, who has served in various public roles, 
and knows him to be an unusually able lawyer, a man of utmost in- 
tegrity and good character. 

He feels it is highly desirable that the judge be confirmed. 

That is from Congressman Miller. 

Senator O’Manoney. Thank you, Senator Beall. 

Senator Ervin, of North Carolina, had planned to be at this meet- 
ing today. He was prevented by illness. His administrative assist- 
ant, Mr. Spain, is here. 

Do you care to make a statement, sir, on behalf of Senator Ervin? 

Mr. Sparn. The only thing, Mrs. Ervin called me, and I know Sen- 
ator Ervin is scheduled to appear here this morning. She called me 
this morning and said he could hardly whisper, and he wanted me to 
come here and file a letter of request that you not adjourn this hear- 
ing, but that you recess to a later date so he could make a statement, 
as he wanted to appear in person in opposition to the confirmation. 

Senator Ervin will speak and appear and state what he wishes to 
say extemporaneously. I do not have a prepared statement. He will 
not have one prepared when he comes. But that is his request, and 
[ will leave a letter that I signed. 

Senator O’Manonry. The committee will receive the letter. 

Mr. Sparn. Thank you very much. 

Senator O’Manonry. Thank you very much, Mr. Spain. 

(The letter referred to is as follows:) 


UNITED STATES SENATE, 
COMMITTEE ON ARMED SERVICES, 


May 5, 1956. 
Hon. Josepu C. O’MAHONEY, 


Chairman, Special Subcommittee To Investigate the Nomination of Simon 
E. Sobeloff, United States Senate, Washington, D. C. 

DEAR SENATOR O’MAHONEY: Senator Ervin was scheduled to appear this morn- 
ing before your subcommittee in opposition to the confirmation of Mr. Simon E. 
Sobeloff as a member of the Fourth Circuit Court of Appeals. 

Due to a severe cold and a case of laryngitis, he is unable to speak above a 
whisper and has requested that you recess the hearing today until a later date 


in order that he might appear in person to give evidence why Mr. Sobeloff should 
not be confirmed. 


Sincerely yours, 
JACK Spain, Administrative Assistant. 


Senator O’Manonry. I have the following letter from Senator Sten- 
nis, of Mississippi, dated May 4: 


A speaking engagement outside the city tomorrow will prevent my being 
present for your hearing on the nomination of Mr. Sobeloff. 
Enclosed is a prepared statement, which I shall appreciate your making a 
part of the official record of your hearings. 
With all good wishes, I am, 
Sincerely yours, 
JOHN STENNIS. 
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In accordance with the request of Senator Stennis, this statement 
will be made a part of the record. 
(The statement of Senator Stennis is as follows :) 


STATEMENT BY UNITED STATES SENATOR JOHN STENNIS 


Mr. President, I shall not vote to confirm the nomination of Hon. Simeon E. 
Sobeloff as jndge of the Court of Appeals of the Fourth Circuit. The reasons 
which dictate this course of action to me are drawn from the speeches, public 
utterances and record of the nominiee. 

Although he has had judicial experience in the Court of Appeals of Maryland, 
he advocates a judicial philosophy wholly foreign to the American constitutional 
concept. There is no more firmly rooted concept in American law than that of 
the separation of the three branches of the Government. While it is natural 
for members of the legal profession to revere the judicial branch, it is still 
an aberration when one would deliberately advocate usurpation of the powers 
of other branches of the Government by the judicial branch. Loyalty and devo- 
tion to the court and the American court system do not go that far. The nominee, 
in an address before the Judicial Conference of the Fourth Circuit, flatly states, 
and apparently accepts, the concept of the Supreme Court as a formulator of 
national policy: “The Court may reject a case, not because the question is unim- 
portant, but because it thinks the time is not ripe for decision. In our system 
the Supreme Court is not merely the adjudicator of controversies, but in the 
process of adjudication it is in many instances the final formulator of national 
policy.” 

By declaring that the Supreme Court is the formulator of national policy and 
that it also chooses the proper time to announce decisions on controversial issues, 
he grounds Supreme Court decisions on the current tenor of public opinion rather 
than the rich heritage of constitutional law which has been built since 1787. 

The legislative branch is, of course, constitutionally the instrument of policy 
under our form of Government, with the executive and judicial branches es- 
tablished to assure administration of national policy as established by our 
law. Some judge-made law in the legislative sense is perhaps inevitable, 
but the judicial branch should never be the moving force behind revolution- 
ary social and economic changes in our Government. 

The judicial branch has consistently moved more and more into the legis- 
lative field, and it has been necessary in at least 10 cases in the last 20 
years for Congress to enact legislation to reverse judicial legislation. The 
cases and the subsequent acts of Congress since 1935 includes Kessler v. 
Strecker (307 U. S. 22 (1939), 54 Stat. 673 (deportation of alien Commu- 
nists)); United States v. South Eastern Underwriters Association (322 U. §S. 
533 (1944), 59 Stat. 33 (regulation of insurance companies) ); Anderson v. 
Mt. Clments Pottery Co. (328 U. 8. 680 (1946), 63 Stat. 910 (portal-to-portal 
pay)); Dobson v. Commissioner (320 U. 8S. 489 (1948), 62 Stat. 991 (review 
of Tax Court decisions) ); Wong Yang Sung v. McGrath (339 U. S. 33 (1950), 
64 Stat. 1048 (application of Administrative Procedure Act to exclusion or 
deportation of aliens)); Sehwegmann Bros. vy. Calvert Distillers Corp. (341 
U. S. 384 (1951), 66 Stat. 631 (Fair Trade Acts, resale price maintenance) ) ; 
United States v. California (332 U. 8. 19 (1947)); United States v. Louisiana 
’339 U. S. 699 (1950)) ; United States v. Texas (339 U. S. 707 (1950), 67 Stat. 
29 (submerged lands) ); United States v. Wunderlich (342 U. S. 98 (1951), 68 
Stat. 81 (finality clauses in Government contracts) ) : Federal Power Commis- 
sion Vv. East Ohio Gas Co. (338 U. S. 464 (1950), 68 Stat. 36 (regulation of gas 
distributing companies) ) : and United States v. State of Wyoming and the Ohio 
- Co. (3381 U. 8. 440 (1947), 62 Stat. 1233 (lands held and developed in good 

aith) ). 

Besides invading the legislative field, the Court has also upset its own 
body of case law to the extent that judicial precedent probably means less 
in the-Supreme Court of the United States than in any other court, State 
of Federal, in the country. Overruling of case law is inevitable in the growth 
of a country and in the tremendous advances made in technology and edu- 
cation during the past 2 centuries. From 1789 until 1932 only 29 Supreme 
Court cases were overruled by the Supreme Court, while from 1932 to 1955, 
36 of its cases were overruled by that same Court. This is symptomatic of 
the philosophy advocated by Mr. Sobeloff. It represents a change in our gov- 
ernmental concept, resulting in centralization of Government, invasion of the 
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reserved rights of the States, and diminution of the effect of representative 
government. 

This trend should be reversed rather than augmented. It must be re- 
versed if even remnants of the rights reserved to the States are to be pre- 
served and the legislative powers of the Congress protected. 

I do not think that confirmation of an appointee who has given us fair 
warning of his unusual philosophy of our form of Government would be in 
the best interest of the Nation. 


Senator O’Manoney. I have, or at least the committee has, a list 
of 110 letters with respect to the nomination of Mr. Sobelotf. These 
letters are all part of the record. They include protests against the 
nomination, which seem to be in the main based upon the partici- 
pation of Mr. Sobeloff in the presentation to the Supreme Court 
of the recent case which resulted in the decision of the Supreme 
Court with respect to segregation. 

These letters are all on record for the consideration of the com- 
mittee. It will not be necessary to read them, but the names of 
the persons from whom they are received will be made available 
to the press so that, if the press is concerned about them, they may 
have the list; and then the list will be made a part of the record. 

(The list referred to is as follows: ) 
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Unfavorable letters on file from— 

Lewis B. Aldridge, Sr., Graham, N. C. 

Lewis M. Ayer, president, Ayer & Gillett (advertising), Charlotte, N. C. 

John W. Ball, Highland Springs, Va. 

Mrs. Ruby C. Beale and Fred H. Beale, Highland Springs, Va. 

J. H. Bickley, Marion, S. C. 

T. P. Brady, Brookhaven, Miss. 

William C. Brothers, New Orleans, La. 

Dr. E. C. Brown, Durham, N, C. 

Mrs. Curtis O. Bull, Cameron, S. C. 

J. Marion Burke, Mount Airy, N. C. 

Floyd F. Burr, Washington, D. C. 

Ralph Burris, Hartly, Del. 

Mr. and Mrs. William D. Burton, Fairfax, Va. 

J.D. Butler, Burlington, N. CG 

D. R. Cain, Orangeburg, S. C. 

Mrs. Stanley Carper and Mollie Ray Carroll, McLean, Va. 
C. Chandler, Fairfax, Va. 

Charles E. Chappell, Highland Springs, Va. 

Citizens Councils of Tennessee, Association of, Memphis, Tenn. 

H. H. Clark, attorney, Elizabethtown, N. C. 

Leon H. Corbett, attorney, Burgaw, N. C. 

Melvin G. Cording, mayor pro tem, town of Wallace, N. C. 

Darlington County Republican Party, W. P. Laws, chairman, Darlington, S. C. 

Paul R. Davis, gas consultant, Shreveport, La. 

Defenders of State Sovereignty and Individual Liberties, Oliver R. Parker, presi- 
dent Fairfield-Varina Chapter, Richmond, Va. 

Defenders of State Sovereignty and Individual Liberties, William E. Maxey, Jr., 
executive director, Richmond, Va. 

George W. Dunlap, president, Canada Dry Bottling Co. of Rock Hill, Rock Hill, 
B. 

Joe A. Dunn, manager, Newton Grove Insurance Agency, Newton Grove, N. ¢ 

Sam R. Ervin, Arlington, Va. 

D. W. Estes, Durham, at C. 

V. D. Estes, Durham, N. C. 

Mrs. Howard E. E cae Ww estville, S. C. 

Mrs. Pelham L. Felder, Jr., Orangeburg, 8. C. 

Mrs. E. V. Fenton, Jr., Orangeburg, S. C. 

Tom Glasgow, Sr., president, Glasgow Supply Co., Charlotte, N. C. 

L. M. Gosney, Durham, N. C. 
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Mrs. Richard Grason, Towson, Md. 

W. Gettys Guille, Builders Supply Co., Salisbury, N. C. 

D. B. Gwynn, Leaksville, N. C. 

J. Addison Hagan, Norfolk, Va. 

Mrs. Jeanette Hansel, Falls Church, Va. 

Merwin K. Hart, president, National Economic Council, New York, N. Y. 

-aul D. Hastings, Reidsville, N. C. 

Andrew M. Hewitt, Charlotte, N. C. 

N. B. Hicks, Farmer’s Grange, Timmonsville, S. C. 

A. J. Holt, Graham, N. C. 

Dr. Emmett L. Irwin, New Orleans, La. 

Roy E. Isenhour, Durham, N. C. 

G. L. Ivey, Florence, 8. C. 

Mr. and Mrs. Fred Jarrell, Arlington, Va. 

C. Bissell Jenkins, Jr., Charleston, 8. C. 

June M. Lainhart, Annandale, Va. 

Thomas M. Law, Spartanburg, S. C. 

Ellett Lawrence, Greenwood, Miss. 

Woodrow M. Lockamy, Durham, N. C. 

Clyde R. Lyons, Elloree, 8S. C. 

W. W. McClintic, Farmville, Va. 

Dan H. McEachern, Florence, 8S. C. 

A. L. McKenzie, Florence, S. C. 

John Gregg McMaster, attorney, Columbia, S. C. 

Dr. S. B. McPheeters, Goldsboro, N. C. 

Hdward L. Mitchell, Charlotte, N. C. 

R. Kirk Moyer, New Orleans, La. 

Richard and Jane Nash et al., Fairfax, Va. 

J. LeRoy Nichols, Sumter, S. C. 

J. J. Norton, Jr., Gaffney, S. C. 

H. H. Palmer, Tarboro, N. C. 

Mary Payne, Marguerite Williams, Estelle Leonard, Fairfax, Va. 

William C. Peterson, Memphis, Tern, 

John A. Pickett, Durham, N. C. 

Beal B. Plyler, Wilson, N. C. 

Robert D. Porter, Greensboro, N. C. 

Joe B. Powell and Margaret D. Powell, Florence, S. C. 

W. F. Powell, director, Citizens Council of Louisiana, Tallulah, La. 

Hugh A. Randolph, Burlington, N. C. 

«. A. Renneker, Orangeburg, S. C. 

H. G. Reynolds, Trenton, 8. C. 

L. Richard Rhame, Orangeburg, S. C. 

Albert L. Robertson, Reidsville, N. C. 

H. M. Rogers, Dillon, 8S. C. 

Harry M. Rubin, Charleston, S. C. 

Alfred Searborough, Sumter, 8S. C. 

I’. ©. F. Schmidt, Kongsberg, N. Dak. 

Joe Scruggs, Balmont, N. C. 

William F. Stone, House of Delegates, Commonwealth of Virginia, Martinsville, 
Va. 

Miss Jane P. Strother, Sumter, S. C. 

Mrs. James H. Swartz, Frederick, Md. 

Mr. and Mrs. C. L. Sweet, Fairfax, Va. 

William W. Taylor, Jr., House of Representatives, North Carolina General Assem- 
bly, Warrenton, N. C. 

Mrs. A. Maude Thomas (telephone call), Falls Church, Va. 

M. P. Thomas, Baltimore, Md. 

Hon. Strom Thurmond (copy of letter of July 27, 1955, to Senator McClellan). 

W. L. Totten, Sr., Durham, N. C. 

Rev. John W. Davis, Johnston, S. C. 

Rey. John W. Vavis, Johnston, S. C. 

Mr. and Mrs. W. A. Vaughan and G. E. Vaughan, Richmond, Va. 

C.C. Vignerie and E. O. Olson, Jr., New Orleans, La. 

Warren S. Webb, secretary, Tennessee Federation for Constitutional Government, 
Memphis, Tenn. 

W. B. Wheeler, Mount Olive, N.C. 
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S. A. White, Mebane, N. C, 
William M. White, Rock Hill, 8. C. 
Jasper H. Wilson, Roanoke, Va. 
Senator O’Manonery. Are there any other witnesses ? 
Mr. Lavenuin. My name is James Laughlin. I am an attorney, 
and I wanted to testify in favor of Mr. Sobeloff. 
Senator O’Manonery. Very well, sir. 
Mr. Laveutirn. Shall I proceed ? 
Senator O’Manoney. Yes, if you please. 


STATEMENT OF JAMES J. LAUGHLIN, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Lavenurn. My name is James J. Laughlin. I am an attorney 
and a member of the bar of the United States District Court for the 
District of Columbia, the United States District Court for the District 
of Maryland, United States Circuit Court of Appeals for the Fourth 
Circuit, Fifth Circuit, Supreme Court of the United States, and in the 
State of Indiana, where I am a voting and legal resident. 

If I were a member of this committee, I would vote to confirm Mr. 
Sobeloff. I think he is one of the finest characters in American life 
today, in my opinion. I can’t conceive there can be any valid opposi- 
tion to him. 

We need a man like Mr. Sobeloff on the fourth circuit. With all 
due respect, of course, to the eminent judge who testified here this 
morning, Judge Soper, I think I can say that we need new blood in 
that circuit. 

The law is a little bit different now than it was in 1930, and let me 
say to the chairman and Senator Watkins, when you have a circuit 
which finds itself in a position that they never reverse a criminal case, 
where you have it in the local court of appeals—and I had hoped they 
would give Mr. Sobeloff to the United States Court of Appeals here, 
we would like a man like that—but when you have a case that lawyers 
can never be wrong in criminal cases, I think we need new blood. 

Judge Parker is an excellent man and, in my opinion, Judge Soper 
would be the Frank Murphy of the fourth circuit. 

This committee can make no mistake, I think the committee should 
be commended for finally bringing this thing to the surface, having the 
hearing, because undoubtedly sinister forces tried to keep this thing 
pigeonholed in the hope that time heals a lot of things, and then you 
will run into another shectasn, and soon. So the committee, I think, is 
to be commended. 

Senator O’Mahoney well knows it is good to have good judges. A 
member of the bar really has no relief against a tyrannical judge. 
That is well illustrated, I believe, by Jerome Frank’s statement about 
indifferent and corrupt judges, and I think in the opinion of Justice 
Murphy, “Who watches the watchman ?” 

So I would suggest that when the opposition unfolds here—they 
mention something about an incident in Baltimore. I know nothing 
about that, but let’s look behind the opposition. Is it because Mr. 
Sobeloff championed human rights? 

Of course, our whole history repeals the theory that you could 
appraise a person fairly and justly when you have coupled with it 
racial or religious or any other kind of prejudice. 
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So, as this opposition unfolds, I would ask that the committee see 
whether the reasons they advance are logical ones. And I can say 
this, as far 

Senator O’Manonry. May I interrupt you, regretfully, I must say ? 

Mr. Laveuuin. Yes, sir. 

Senator O’Manoney. The purpose of this hearing is to receive 

testimony with respect to the qualifications of Mr. Sobeloff to be con- 
firmed for this job. It is not for the purpose of having any arguments 
presented to the committee for or against Mr. Sobeloff. That might 
take a long time. 
_ Mr. Laventin. I realize that, and I sometimes fall into that error, 
Senator, because I heard a 2-day argument of yours in one of our 
district courts here some years ago. |Laughter.| It was a good one, 
and it was a successful one. 

Let me say this: Judge Sobeloff, I think I can say—I don’t know 
him personally. 

Senator O’Manoney. You have.promoted him here unnecessarily. 

Mr. Laveuur. He has held his job excessively creditably as Solici- 
tor General, and the Government saw fit to appoint him on the Court 
of Appeals of Maryland. He did an admirable job there. I hope the 
committee will confirm him promptly, because I look to see in probably 
a year of two we will have him on the Supreme Court, and we need 
him there. 

He has the good will of the judges in Baltimore. I talked to many 
of them. Judge Manley, I believe, is regarded as the ablest judge 
over there, and I talked to many of them, and they all speak in the 
same manner. 

So I hope he will be promptly confirmed, Senator. 

Senator O’Manonrey. Thank you. 

Is Mr. Ketcham in the room? 

Mr. Kercuam. Yes, sir. 

Senator O’Manonry. Will you proceed with your statement? 





STATEMENT OF FRANK S. KETCHAM, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Kercuam. My name is Frank S. Ketcham. I am an attorney 
in Washington. I ama member of the bars of the State of New York, 
the District of Columbia, the Supreme Court of the United States. 

During the course of Mr. Soheloff’s appointment in the position 
of Solicitor General of the United States, I have had occasion in 
numerous instances to meet with him and discuss with him matters 
of law and of social justice. 

My activities upon behalf of my clients have necessitated my get- 
ting into various aspects of the law as it deals with human beings. 
It is my personal feeling that Judge Sobeloff is eminently seni 
to occupy a position on the circuit court of appeals, and I highly 
recommend him. 

Senator O’Manonry. Thank you very much, sir. 

There was another gentleman who desired to make a statement. 
Will you state your name, please? 

Mr. STepHENSON. My name is William Stephenson, and I am presi- 
dent of the Virginia League. 

Senator O’Manoney. What is the Virginia League, sir? 
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Mr. Srernenson. The Virginia League is an organization of tax- 
payers and voters in Virginia, and I have brought a statement from 
them in opposition to the confirmation of Judge Sobeloff. 

Senator O’Manoney. Very good, sir. 

Mr. SrerHenson. May I read my statement ? 

Senator O’Manoney. How long is the statement, sir? 

Mr. Sreruenson. It won’t take as long as most of the witnesses 
have taken. 

Senator O’Manonry. Well, that is very good beginning, I should 
say. 

You may proceed. 


STATEMENT OF WILLIAM STEPHENSON, PRESIDENT, THE 
VIRGINIA LEAGUE, NEWPORT NEWS, VA. 


Mr. Srepuenson. This is a statement of the Virginia League’s op- 
position to the confirmation of Simon E. Sobelotf as judge of the 
Fourth United States Circuit Court of Appeals. 

The Virginia League is an organization of voters who take an active 
interest in Government and governmental questions, on local, State, 
and National levels. 

Knowing that freedom must be won by every generation, we have 
declared that the Virginia League was organized in the spirit of the 
American Revolution. The avowed purpose of our organization is 
to resecure the rights and freedoms won for us by our pioneering an- 
cestors, and to preserve and encourage the noble virtues of independ- 
ence, self-reliance, and free enterprise. 

Because of the interests and ideals of our organization, we take an 
active interest, as noted, in the affairs of Government and in all per- 
sons offering for or proposed for public office. 

When Simon E. Sobeloff’s name was submitted as President Eisen- 
hower’s nominee for judge of the Fourth United States Circuit Court 
of Appeals, we immediately began to study him. The facts that we 
have learned make us unalterably opposed to Sobeloff’s confirmation 
as judge in the Fourth United States Cireuit Court of Appeals. 

We will set forth briefly some of the reasons why we feel that Simon 
I. Sobeloff should not be confirmed. 

We are, for one thing, deeply concerned about his stand on the 
matter of confrontation of witnesses, and we are also concerned about 
the lengths to which he will go to further his ideas. 

The case of Dr. John P. Peters, discharged as a Federal health 
consultant as a result of a Loyalty Review Board investigation, illus- 
trates our point. The Loyalty Review Board reached its decision 
after a hearing in which Dr. Peters was not told the identity of his 
accusers and not allowed to cross-examine them. Dr. Peters sued to 
vet his job back. 

The Attorney General of the United States took the position that 
the decision reached by the Loyalty Review Board was constitutional, 
and that the Board’s finding, which was adverse to Peters, was in every 
way justified under the facts and the law. 

Solicitor General Simon E. Sobeloff, however, took a different posi- 
tion. He prepared a brief in which he proposed that the Government 
agree to let Dr. Peters have his job back. 





54 NOMINATION OF SIMON E. SOBELOFF 


Sobeloff’s argument was that while there might be some cases in 
which concealment of secret accusers is necessary and desirable, the 
Government should have to prove the necessity of concealment in each 
case before some impartial board. 

He argued that the Government should not be allowed to declare 
something secret in the interest of national security on its own say-so, 
as it had done in the case of Dr. Peters. 

The Attorney General’s view prevailed, however, and there is gen- 
eral agreement that it is both constitutional and wise to conceal the 
names of accusers in loyalty security cases, even from the hearmg 
boards, when the Government desires. 

Solicitor General Sobeloff refused to sign this brief of the Depart- 
ment of Justice and would not appear for the Government before the 
Supreme Court as the chief law officer of the United States. 

It is interesting to note that Dr. Peters, the man whom Simon 
Sobeloff suggested reinstating in his Government job, was reported to 
be a member of a number of organizations which have been officially 
branded as subversive. 

Senator O’Manonry. What was the decision of the Supreme Court 
in the case ? 

Mr. SrepHenson. I beg your pardon ? 

Senator O’Manonry. What was the decision of the Supreme Court 
in the case? 

Mr. SrerpHNeNsoN. In the Peters case? 

Senator O’Manoney. Yes. 

Mr. SterHenson. I couldn’t tell you, Senator. 

Senator O’Manoney. Well, I can tell you. 

Mr. SrepHENson. What was it? 

Senator O’Manoney. It found for Peters. 

Mr. SrepHenson. It did find for Peters? 

Senator O’Manonry. Yes, sir. And you are arguing against the 
Supreme Court of the United States. 

Mr. Sreruenson. Iam only reading a statement, sir. 

Senator O’Manoney. Well, but you are presenting a statement 
which is intended to be critical of the nominee, but which is also criti- 
cal of the Supreme Court of the United States. 

Mr. Srerienson. Asan American citizen, I reserve my right to crit- 
icize the Supreme Court 

Senator O"Manoney. Of course. 

Mr. SrepHENsoN (continuing). The President, and anyone else. 

May I proceed ? 

Senator O’Manoney. Yes, you may, but let us talk about Mr. 
Sobeloff. 

Mr. Sreprenson. Shall I skip that section? I am prepared to talk 
about Mr. Sobeloff. 

Senator O’Manonry. Oh,no. Please take it up. 

Mr. SrepHenson. It is our understanding that Peters also sought 
amnesty for the 11 top Communist Jeaders tried by Judge Medina and 
convicted by a jury. 

We are further advised that Peters had been active in efforts to abol- 
ish the House Committee on Un-American Activities, a Communist- 
inspired and directed project. 

He also refused to release his answers to the Loyalty Review Board 
which found against him; so we do not know whether he admitted the 
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charges made against him, including those just enumerated, or whether 
he denied them, or whether he pleaded the fifth amendment. 

Apparently Simon Sobeloff either had knowledge of Peters which 
was not available to the public, or else he is not concerned about the 
question of security risks. How else can his recommendation that Pe- 
ters be reinstated be explained ? 

In the opinion of Virginians, who are threatened with the awful 
prospect of seeing this man, Sobeloff, sit over them as a Federal judge, 
his peculiar defense of Dr. Peters, judged a security risk, is bad enough. 
His refusal to sign the brief and appear before the Supreme Court 
on behalf of our Government is intolerable. 

We will never willingly accept as a public servant a man who so 
odiously persists in his rebelliousness. 

We are mindful, too, that Sobeloff’s view, if dominant, would vir- 
tually destroy intelligence work. His stand on confrontation would, 
for all practical purposes, put the Federal Bureau of Invetstigation, 
for example, out of action. 

We feel that Sobeloff knows this. 

A second example of Sobeloff’s stand on the matter of confronta- 
tion is the case in which the Ninth Circuit Court of Appeals ruled 
against the Government in a Coast Guard security case. It held that 
the discharge of maritime workers under a Coast Guard security 
check was illegal because they were not confronted with their ac- 
cusers. This, again, raised the issue of the secret informant. 

Solicitor General Sobeloff refused to appeal to the Supreme Court 
over this decision. As a result of his refusal, the Coast Guard has 
been forced to completely rewrite its security regulations to cover 
screening suspected Communist-sympathetic seamen. 

This particualr case was known to be very important and received 
much attention. The New York Times printed in a lead article on 
March 25, 1956: 

The decision was widely regarded as the strongest attack by any major 
American court on what the opinion called a “system of secret informers, 
whisperers, and talebearers.” 

The Solicitor General, Simon E. Sobeloff, described the ruling as having 
“obvious far-reaching implications for the various governmental security 
programs.” 

We will comment here that it had “obvious” and “far reaching” 
implications, indeed. One “implication” that is particularly “obvi- 
ous” is that the security program would be crippled if not completely 
destroyed. That is a pretty far-reaching “implication,” to make 
use of Mr. Sobeloff’s term. 

To return to the Coast Guard case, as the closing date for petition 
to review the case approached, there was much interest among lawyers 
in the security field as to whether or not the Justice Department would 
petition the Supreme Court to review the case. Mr. Sobeloff, as 
Solicitor General, is in charge of the Justice Department’s Supreme 
Court business. 

As the deadline for petition approached, Mr. Sobeloff requested and 
was granted a 2-month extension from the court. He then allowed 
that time to pass without taking action to get the case, which was most 
important, reviewed by the Supreme Court. 

The article in the New York Times said: 


The extended filing period expired today. It did not simply go by default. 
The decision not to appeal was made by Mr. Sobeloff after consultation with 
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many other officials concerned, including Attorney General Herbert Brownell, 
Jr., and with their concurrence. 

Just last year, in the case of Dr. John P. Peters, the Justice Department 
took a vigorous position in the Supreme Court against any requirement for 
confrontation in security cases. Mr. Sobeloff broke with his colleagues in 
that case, and refused to sign the brief. The court decided the Peters case 
on narrow grounds, avoiding the confrontation issue. 

Virginians, as citizens vitally affected by the Fourth United States 
Circuit Court of Appeals, are aware of Sobeloff’s behavior and ideas, 
and they are firm in their belief that he is not suitable material for 
a Federal judge. 

We do not want to sit under the judgment of a man who has, to 
our way of thinking, exerted himself on behalf of one officially de- 
clared a security risk. We do not want to come before a bench 
oce salad by a man who, by his strange conduct of his high office, has 
raised doubts in m: ny minds as to his regard for the security efforts 
of our Nation. 

Further, we are not unmindful of Mr. Sobeloff’s propaganda ac- 
tivities. For example, in a speech before the Ninth Annual National 
Conference on Citizenship, Washington, D. C., on September 16, 
1954, Mr. Sobeloff devoted his efforts to an attack on the immigra- 
tion policy of the country as laid down in the McCarran-Walter Act. 

He is, apparently, in favor of a general open-door policy. He said 
in that speech : 

While recognizing’ the good motivations of those who enacted the present 
laws, 1 respectfully submit that these provisions are working unnecessary hard- 
ships without compensating advantages to the Nation. They go far beyond the 
needs of security or economic protection. 


Once again, then, we find Mr. Sobeloff alining himself on the oppo- 


site side of the fence from those of us who favor sec urity and the neces- 
sary measures to insure it. 

Mr. Sobeloff’s views on the race question are well known to us, and 
we are resentful of his use of his office to further his ideas, which we 
regard with distrust, to say the least. 

In the same speech quoted earlier, Sobeloff said: 

The age-old, humiliating policy of discrimination along color lines in the 
Armed Forces has been practically eliminated. It is noteworthy, and deeply 
reassuring to us us we contemplate other areas, that despite numerous warnings 


that this policy would not work, it is working, and there have been no untoward 
incidents. 


Mr. Sobeloff says, you will note, that— 
it is noteworthy, and deeply reassuring to us as we contemplate other areas * * * 


we would ask, Whom does he mean by aus"! Whom does he mean 
by “we” in “we contemplate other areas * * *”? 

Certainly he does not presume to speak for us. We find it note- 
worthy indeed, but hardly reassuring. And we flatly reject Sobeloff’s 
propagandizing when he claims that no untoward Ticadeants have re- 
sulted from the so-called integration of the Armed Forces. No less 
an authority than Gen. Mark Clark said as rec ently as April 27, 1956, 
that, from a military viewpoint, he opposed the integration policy 
by the Government in 1951, and that he was still opposed to it. 

General Clark also stated that a Negro division bolted from the 
enemy and was the worst he ever commanded. 
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We believe that there have been numerous untoward incidents as 
a result of the integration of the Armed Forces, and that as white men 
are pushed into ever closer and more intimate contact with Ne ‘ZTORS, 
there are apt to be more such inc idents. The overall effect is meal 
culable. 

Moreoever, it is the opinion of many thousands of Virginians that 
one of the main reasons the Armed Forces are losing men so r apidly 
is that the men resent the efforts to integrate them. Certainly, no 
southern man will willingly submit for long to being integrated. 

Virginians do not want a man who makes unsubstantiated state 
ments to sit as a Federal judge over them. We fear that his en 
thusiastic furtherance of his strange sociological ideas might even fur 
ther weaken the respect of our people for their National Government, 
and in particular for its courts. 

Perhaps the thing that stirs the deepest concern in our hearts, how 
ever, is Sobeloff’s expressed philosophy of the function of the Supreme 
Court. We make our strongest plea that Sobeloff not be contirmed 
because of his ideas as expressed in the following extract from a speech 
made by Simon E. Sobeloff before the Judicial Conference of th 
Fourth Circuit, at Hot Springs, Va., June 29, 1954: 

* The Court may reject a case, not because the question is unimportant, 
but because it thinks the time not ripe for decision. In our system the Supreme 
Court is not merely the adjudicator of controversies, but in the process of adji 
dication it is in many instances the final formulator of national policy, It should 
therefore occasion no wonder, if the Court seeks the appropriate time to consider 
and decide important questions, just as Congress or any other policymaking bod) 
might. For example, for several years before taking the School Segregation 
cases the Court repeatedly turned away opportunities to decide questions in that 
area, perhaps because they deemed them premature. Lately it declined to re 
view a ruling on segregation in public housing, perhaps because the Court thought 
t best, after deciding the School cases, not to say more on other aspects of 
segregation at this time. Or the Court may think the record in the case at hand 
not adequate or otherwise unsuitable to raise and decide the point. We can 
only speculate. In the decision of great constitutional questions, especialls 
those which are in the realm of political controversy, timing can be of supreme 
importance * * # 

Gentlemen. the people of Virginia will never accept the cynicism of 
Sobeloff. T! hey will scorn it. They will despise it. We are born and 

bred to hold in contempt, to loath, to hate with all our hearts, that 
kind of shabby opportunism, 

This man, whom we plead with vou not to recommend for confirma 
tion, stands condemned by his own words. The Supreme Court of 
the United States is to him a plaything—a tool to be used “when the 
time is might.” 

We can never respect such cheap theatrics. Virginia has given 
this Nation too much to ever stoop to pleading a snit at law before a 
man who admits to holding such a cynical conce ption. 

We understand his remarks to mean that the Supreme Court has 
the right to determine the policy of this Nation. That is not true. 
though it has erred in that direction. 

We further understand his remarks to mean that the “fo me Court 
shall, presumably with the guidance of a crystal ball or some such 
black inal determine the time to inflict its ideas of waliep on this 
Nation. 

When did the Supreme Court acquire any such right? And by 
what authority shall it withhold justice because the “time is not right” / 
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many other officials concerned, including Attorney General Herbert Brownell, 
Jr., and with their concurrence. 

Just last year, in the case of Dr. John P. Peters, the Justice Department 
took a vigorous position in the Supreme Court against any requirement for 
confrontation in security cases. Mr. Sobeloff broke with his colleagues in 
that case, and refused to sign the brief. The court decided the Peters case 
on narrow grounds, avoiding the confrontation issue. 

Virginians, as citizens vitally affected by the Fourth United States 
Circuit Court of Appeals, are aware of Sobeloff’s behavior and ideas, 
and they are firm in their belief that he is not suitable material for 
a Federal judge. 

We do not want to sit under the judgment of a man who has, to 
our way of thinking, exerted himself on behalf of one officially de- 
clared a security risk. We do not want to come before a bench 
occupied by a man who, by his strange conduct of his high office, has 

raised doubts in many minds as to his regard for the security efforts 
of our Nation. 

Further, we are not unmindful of Mr. Sobeloff’s propaganda ae- 
tivities. For example, in a speech before the Ninth Annual National 
Conference on Citizenship, Washington, D. C., on September 16, 
1954, Mr. Sobeloff devoted his efforts to an attack on the immigra- 
tion policy of the country as laid down in the MeCarran-Walter Act. 

He is, apparently, in favor of a general open-door policy. He said 
in that speech : 

While recognizing the good motivations of those who enacted the present 
laws, I respectfully submit that these provisions are working unnecessary hard- 


ships without compensating advantages to the Nation. They go far beyond the 
needs of security or economic protection. 


Once again, then, we find Mr. Sobeloff alining himself on the oppo- 


site side of the fence from those of us who favor security and the neces- 
sary measures to insure it. 

Mr. Sobeloff’s views on the race question are well known to us, and 
we are resentful of his use of his office to further his ideas, which we 
regard with distrust, to say the least. 

In the same speech quoted earlier, Sobeloff said: 

The age-old, humiliating policy of discrimination along color lines in the 
Armed Forces has been practically eliminated. It is noteworthy, and deeply 
reassuring to us as we contemplate other areas, that despite numerous warnings 


that this policy would not work, it is working, and there have been no untoward 
incidents. 


Mr. Sobeloff says, you will note, that— 


it is noteworthy, and deeply reassuring to us as we contemplate other areas * * * 


we would ask, Whom does he mean by “us”? Whom does he mean 
by “we” in “we contemplate other areas * * *”’? 

Certainly he does not presume to speak for us. We find it note- 
worthy indeed, but hardly reassuring. And we flatly reject Sobeloft’s 
propagandizing when he claims that no untoward incidents have re- 
sulted from the so-called integration of the Armed Forces. No less 
an authority than Gen. Mark Clark said as recently as April 27, 1956, 
that, from a military viewpoint, he opposed the integration policy 
by the Government in 1951, and that he was still opposed to it. 

General Clark also stated that a Negro division bolted from the 
enemy and was the worst he ever commanded. 
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We believe that there have been numerous untoward incidents as 
a result of the integration of the Armed Forces, and that as white men 
are pushed into ever closer and more intimate contact with Negroes, 
there are apt to be more such incidents. The overall effect is incal 
culable. 

Moreoever, it is the opinion of many thousands of Virginians that 
one of the main reasons the Armed Forces are losing men so rapidly 
is that the men resent the efforts to integrate them. Cert: ainly, no 
southern man will willingly submit for long to being integrated. 

Virginians do not want a man who makes unsubstantiated state- 
ments to sit as a Federal judge over them. We fear that his en- 
thusiastic furtherance of his strange sociological ideas might even fur- 
ther weaken the respect of our people for their National Government, 
and in particular for its courts. 

Perhaps the thing that stirs the deepest concern in our hearts, how- 
ever, is Sobeloff’s expressed philosophy of the function of the Supreme 
Court. We make our strongest plea that Sobeloff not be confirmed 
because of his ideas as expressed in the following extract from a speech 
made by Simon E. Sobeloff before the Judicial Conference of the 
Fourth Circuit, at Hot Springs, Va., June 29, 1954: 

* * * The Court may reject a case, not because the question is unimportant, 
but because it thinks the time not ripe for decision. In our system the Supreme 
Court is not merely the adjudicator of controversies, but in the process of adju 
dication it is in many instances the final formulator of national policy. It should 
therefore occasjon no wonder, if the Court seeks the appropriate time to consider 
und decide important questions, just as Congress or any other policymaking bod) 
might. For example, for several years before taking the School Segregation 
cases the Court repeatedly turned away opportunities to decide questions in that 
area, perhaps because they deemed them premature. Lately it declined to re 
view a ruling on segregation in public housing, perhaps because the Court thought 
it best, after deciding the School cases, not to say more on other aspects of 
segregation at this time. Or the Court may think the record in the case at hand 
not adequate or otherwise unsuitable to raise and decide the point. We can 
only speculate. In the decision of great constitutional questions, especially 
those which are in the realm of political controversy, timing can be of supreme 
importance * * *, 

Gentlemen, the people of Virginia will never accept the cynicism of 
Sobeloff. They will scorn it. They will despise it. We are born and 
bred to hold in contempt, to loath, to hate with all our hearts, that 
kind of shabby opportunism. 

This man, whom we plead with you not to recommend for confirma- 
tion, stands condemned by his own words. The Supreme Court of 
the United States is to him a plaything—a tool to be used “when the 
time is right.” 

We can never respect such cheap theatrics. Virginia has given 
this Nation too much to ever stoop to pleading a suit at law before a 
man who admits to holding such a cynical conception. 

We understand his remarks to mean that the Supreme Court has 
the right to determine the policy of this Nation. That is not true, 
though it has erred in that direction. 

We further understand his remarks to mean that the Supreme Court 
shall, presumably with the guidance of a crystal ball or some such 
black magic, determine the time to inflict its ideas of policy on this 
Nation. 

When did the Supreme Court acquire any such right? And by 
what authority shall it withhold justice because the “time is not right” 
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In Virginia we have a higher conception of justice. It is not to 
meted out, nor is it to be withheld, at the discretion of any court— 
ecause the “time is right” or wrong, whatever Mr. Sobeloff may 

Vv that. 

If this man should, through some terrible error, be confirmed as a 

idge in the Fourth United States Circuit Court of hee what 


guaranty will we have that he will not arrogate unto himself the 
same extraordinary powers he has so generously bestowed on the 
Supreme Court? How can we go before his bench with any assurance 
hat he will deal with us as the law demands and not as his sense of 
ne” demands? 
[f circumstances should conspire to force us, God forbid, to appear 
ore Sobeloff for judgment, how can our counselors prepare them- 
vesé Must they throw away their lawbooks and take up a study 
, newspapers, so that they can appeal to Sobeloff’s sense of tim- 
ind argue for a ve ‘rdict that is based on Sobeloff’s conception of 
“political controversy” and consonant with his sense of timing? 
fs it for this mockery that our own George Washington led our 
eged ancestors through hell and back? Did Thomas Jefferson 
id his genius and exert his noble mind so that we, his spiritual 
eirs, could come crawling before a mystic mountebank who may well 
ie to either hang or free us—because of his sense of timing? 
What would Patrick Henry say to this if he could speak? In Vir- 
nix we have never forgotten that he said, “Give me liberty or give 


i 


ae 
What are we to say? Will you force us to come before Simon 
Sobeloff and say, “Give us your verdict—based not on the justice 


uught for us by our ancestors with their hearts’ blood, but based on 
sense of timing my 
Is that what the future holds for us? 
Virginia says, Almighty God, forbid it. Deliver us from a man 
such foreign ideas. Restore to us our ancient rights, blood- 
bought and jealously treasured. 
\nd, as if all of this were not enough, we are faced with still another 
langerous aspect of this man’s thinking. 
\s recently as March 30, 1956, the B’nai B’rith Messenger quoted 
Simon E. Sobeloff in its “Quote of the Week.” Sobeloff said: 


‘he things we do in private business under the sanction of Government, and 
what our Government does in managing our relations with other peoples, are the 
ightful concern of religion. Democracy accepts as fundamental the religious 
doctrine that “righteousness exalteth a nation.” And so, while church and state 
re rightly kept separate, there need be, and there must be, no separation be- 
tween religion’s principles and the life of the people. Our Bill of Rights is not 
miy a legal document; it is the embodiment of the highest religious teachings 
is to the nature of man and the ethical basis of human conduct. 


t} 
tii 


Sobeloff’s remarks puzzle us. On the one hand, he endorses separa- 
tion of church and state, and, on the other, he clearly ties them to- 
vether. What manner of man is it who must characterize the Bill of 
Rights as having “religious” properties ? 

We are not pre ared to recognize any such “embodiment” in the 

sil] of Rights, if oe no other reason than because we don’t recognize 

2 word “religion” as having any great significance. 

What does he mean by “religion” 1 Whose “religion”? There are 
many kinds of “religion” in Virginia, some of them quite opposed to 
one another. Our common basis of behavior ia the law, and the law 
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miv. not the law as screened through someone's conception f “highest 
re sligious teac ‘+hings. . 

We fear lest Simon Sobeloff go too far afield m his idea of the proper 
relationship of the church and the state. We do not want a man to 
judge us who might allow himself to look upon our laws through his 
notions of ‘ oo teachings.” 

For the reasons which I have outlmed briefly for you, we request 
that Simon FE. Sobeloff not be recommended for confirmation as Fed 
eral judge in the Fourth United States Circuit Court of Appeals. 

We fear for our safety under his judgment, and we fear for the 
future of the court. We who know Simon F. Sobeloff and his works 
‘an never accept him as a judge, nor can we feel the security that we 
have a right to feel, if there is any chance that he will sit over us as 
a } 1h lee. 

Che relationship of the people to the courts is already strained, and 
it will be more so should Sobeloff be sent among us to preside over our 
pleadings. 

Senator Warxrtns. Are you an attorney ? 

Mr. StepHenson. No, sir; I am not an attorney. 

Senator Warktns. Who wrote this statement ” 

Mr. SrerppHenson. I wrote the statement. 

Senator Warkins. Did your organization meet and hear it read 
and then authorize you to make it here ? 

Mr. Srernenson. I have talked to a good many of them, Senator 
Watkins, and I know their feelings about Judge Sobeloff, because we 
have opposed him since his name was first mentioned. 

Senator Warxrns. I know, but has your organization taken any 
official action on this? 

Mr. StrepHenson. The board of directors. 

Senator Warkrins. Who are the board of directors? 

Mr. SterHenson. May I get my briefcase? iI will give you a list 
of them. 

Senator Warktns. Who is the head of the organization ? 

Mr. SterHenson. I am the president of the organization. 

Senator Warxrns. You are the president. How many do you have 
on your board of directors ? 

Mr. SrerpHenson. We have five. 

Senator Warxins. You can remember those, can you not ? 

Mr. StepHenson. Iamadirector. Mrs. Edith 

Senator Warkrns. Don’t you know the names? You have only five 

Mr. STEPHENSON. I am a director: Mrs. Edith L. Jeffries, Chase 
City, Va., is a director; Mr. W. Reed Williams, Jr., of Richmond, Va 
s a director; Mr. B. M. Miller, of Arlington, Va., is a director: and 
Mr. Hardy E. Jeffries, of—Mr. Lacy Jeffries, of Chase City 

Senator Warxins. What is your occupation ? 

Mr. StepHenson. I am at present employed by the league. 

Senator Watkins. What did you do before this league was organ- 
ized ? 

Mr. SrerHenson. I formerly worked in the shipyard in Newport 
News, Va. 

Senator Watkins. That is all. 

Senator Senate. Thank you very much. You are excused. 

Senator Watkins. I just asked for the list. 

79696—56—_5 


. 
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Senator O’Manoney. Well, you may file a list with the clerk of the 
committee. The directors’ names will be inserted in the record, but 
the other list will be in the oe of the committee. 

Do you desire to testify 

Mr. Herrick. I Sroald like to be heard very briefly. 

Senator O’Manoney. It is the plan of the Chair, after consulta- 
tion with Senator Watkins, to recess at 1 o’clock for an hour; then 
we shall return to this room and hear others who may wish to testify. 

We will hear you now, sir. What is your name? 


STATEMENT OF PHILIP F. HERRICK, REPRESENTING THE 
FAIRFAX CITIZENS COUNCIL 


Mr. Herrick. My name is Philip F. Herrick. I am a member of 
the bars of the District of Columbia and Virginia. I appear here in 
representation of the Fairfax Citizens Council, which opposes the 
nomination of Mr. Sobeloff. 

I should like to say, Senator, that this is an unpleasant task for 
me to oppose another attorney. Sometimes lawyers have to do un- 
pleasant tasks. 

I have filed on behalf of the Fairfax Citizens Council a written 
statement, and I shall not read that but shall digest it briefly. 

The citizens council opposes the confirmation of Mr. Sobeloff for 
the following reasons: 

First, they do not believe that he is in a position to be impartial 
in the important cases involving integration which will necessarily 
come before this court. There are many issues involving integr ation 
which are still unresolved. Those issues may be resolved ‘by the 
courts. We don’t know how they will be resolv ed. 

The problem of integration is probably the most important issue 
presently before the people of the Commonwealth of Virginia. Its 
resolution will not be easy. There are still some issues which will 
be before the court, such as the time when compliance with the Su- 
preme Court decree will be necessary, and such as whether contem- 
plated steps in some of the Southern States which include the use 
of public funds to place scholars in private schools, or perhaps even 
the abolition of the schools themselves—those issues may come before 
the courts, and my clients do not feel that Mr. Sobeloff is in a posi- 
tion to be impartial, he having expressed himself not only as the 
Solicitor General speaking for the United States, but also in his 
private utterances. 

Senator O’Manoney. Did you mean it when you said your “clients” ¢ 

Mr. Herrick. I meant it when I said my “clients,” Senator. 

Senator O’Manonry. Then you are appearing here on behalf of 
clients ¢ 

Mr. Herrick. On behalf of clients; yes, sir. 

Secondly, the Citizens Council does not approve of Mr. Sobeloff’s 
conduct in re fusing to participate before the Supreme Court in the 
Peters case. They feel that he should either have played ball with 
the rest of the team, or gotten off the team. 

Allied with that is the question 

Senator O’MAnonry. Do you mean by that that a judge should sur- 
render his own convictions- 

Mr. Herrick. No, sir. 
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Senator O’Manoney (continuing). If the team does- 

Mr. Herrick. No, sir. 

Senator O’MaHoney (continuing). If his convictions do not agree 
with the captain of the team, should he set them aside? Is that your 
meaning ¢ 

Mr. Herrick. No, sir. 

Senator O’ManHoney. All right. 

Mr. Herrick. By no means is that my meaning. Let me make my- 
self clear. 

Senator O’Manoney. You said he should play ball with the team. 

Mr. Herrick. I respect Mr. Sobeloff’s convictions. I don’t believe 
that he should change his convictions. But when the time comes 
when the boss says, “We have got to go ahead with this,” perhaps it 
ie be his duty to resign. That is all I say. More power to him 

r his convictions. 

7 have got some, too, that I would not give up for anything. 

Allied with the Peters case is the case of Lester versus Parker, the 
so-called Coast Guard ease, which also involved confrontation of wit- 
nesses in a security case. There the Solicitor General refused to ask 
for certiorari. 

It was an important case. It involved the validity of regulations of 
the Coast Guard. 

My clients, and I again use the word advisedly, feel that the Supreme 
Court should have had the opportunity to pass on the validity of those 
regulations. They were declared invalid by the Circuit Court for the 
Ninth Cireuit. 

Thirdly, and I will be very brief on this, Mr. Sobeloff has expressed 
his disagreement, I believe, with the philosophy of the McCarran- 
Walter Act. The members of the Fairfax Citizens Council are in 
accord with the philosophy of the McCarran-Walter Act, and they 
oppose him for that reason. 

Fourth, and last, there has been given to you a quotation from Mr. 
Sobeloff with respect to the timing of issues, apparently deliberate 
timing of issues, by the Supreme Court. 

His quote, the quotation is such that it indicates to me that he sub- 
scribes to that. 1 shall-not read that. It is in my statement. 

My clients disagree with the philosophy that a court can play poli- 
tics or withhold justice in a given case by selecting cases on a “timely” 
basis. They feel that the court should take cases as they come; that is, 
the important cases. 

[ think that is all I have, sir. I appreciate being heard. 

(Mr. Herrick’s prepared statement is as follows :) 


STATEMENT OF THE FArrFAX CiTizens Councr, THROUGH Irs CouNSEL PHILIP F. 
HERRICK IN OPPOSITION TO CONFIRMATION OF SIMON E. SOBELOFF AS A JUDGE OF 
THE COURT OF APPEALS FOR THE FOURTH CIRCUIT 


My name is Philip F. Herrick. I am a member of the bars of the District of 
Columbia, Virginia, and Puerto Rico. I represent the Fairfax Citizens Council 
whose membership is drawn from the whole State of Virginia. 

The Fairfax Citizens Council opposes the confirmation of Mr. Sobeloff. His 
nomination is not acceptable to its members nor, they believe, to the people of 
Virginia. Their reasons are the following: 

1. Mr. Sobeloff could not be expected to be impartial in some of the most im- 
portant cases which will be coming before the fourth circuit during the next few 
years. Not only in his official position as legal spokesman for the United States 
but also in his private utterances Mr. Sobeloff has shown that his mind is made 
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up with respect to the issue of enforced integration in the public schools. Thus, 
Mr. Sobeloff stated in a speech on September 16, 1954: 

“Despite distracting commotions and confusion crosscurrents notable gains for 
constitutional rights are presently being achieved. * * * A statute which pro- 
hibited ‘discrimination on account if race in the restaurants of our Nation’s 
Capital has been rescued from long years of desuetude and made effective by the 
Supreme Court. The age-old, humiliating policy of discrimination along color 
lines in the Armed Forces has been practically eliminated. It is noteworthy, and 
deeply reassuring to us as we contemplate other areas, that despite numerous 
warnings that this policy would not work, it is working, and there have been 
no untoward incidents. Within the past year, a committee headed by Vice Presi- 
dent Nixon, and on which eputy Attorney General William R. Rogers represents 
the Department of Justice, has implemented a policy banning racial discrimina- 
tion by contractors engaged in Government work. Just a few days ago, Presi- 
dent Eisenhower gave added strength to this policy by approving a revised clause 
for all contracts with the Federal Government. Even more importantly, racial 
segregation in public schools has been declared unconstitutional by the Nation’s 
highest Court in a history-making unanimous opinion * * *” 

Also, on April 28, 1954 he stated: 

“Yet the picture is not altogether somber. There have been notable gains in 
important sectors in the struggle for civil liberties, particularly the establishing 
of equal rights. This has become a prime concern of Government. I can speak 
freely of these things without being suspected of boasting, for they happened be- 
fore I came into office. 

“The Supreme Court has recently made illegal discrimination on account of 
race in restaurants in our Nation’s Capital. More significant still, the age-old- 
humiliating policy of discrimination along color lines in the Armed Forces has, 
in the year just ended, been largely eliminated and will soon be a thing of the 
past. I am proud that President Eisenhower has given the force of his leader- 
ship to this end. It is noteworthy and deeply reassuring that despite ominous 
warnings that this policy wouldn’t work, it is working, and there have been no un- 
toward incidents. Within the past several months, a committee headed by. Vice 
President Nixon, and on which the Deputy Attorney General William P. Rogers 
represents the Department of Justice, has implemented a policy banning racial 
discrimination by contractors engaged in public work.” j 

The doctrine of enforced integration is a burning issue in Virginia at the 
moment. It is the most important issue presently before the people of that 
Commonwealth. Its resolution will not be easy, and to a large degree it may be 
resolved by the action of the Federal courts. To have a man on the fourth cir- 
cuit who is not and could not be expected to be impartial on this issue is not 
acceptable to the people of Virginia. The members of the Fairfax Citizens 
Council join in the statement of Senator Thurmond of July 15, 1955, wherein he 
states that Mr. Sobeloff could not sit in impartial judgment in cases involving the 
constitutional rights of the States, specifically mentioning the integration problem. 

2. The members of the Fairfax Citizens Council disapprove of Mr. Sobeloff’s 
conduct in refusing to participate before the Supreme Court in the Peters case 
and in refusing to ask for certiorari in the so-called Coast Guard case of Parker 
versus Lester, both of which cases involved the delicate problem of adjusting 
the Nation’s security with individual rights. It will be recalled that Dr. Peters 
was discharged from his Federal position under the Government’s loyalty pro- 
gram. Mr. Sobeloff’s position was that while the concealment of witnesses might 
sometimes be necessary the Government should have to prove such necessity 
before an impartial board. My clients feel that he did not do his duty as Solicitor 
xeneral in those cases. They feel that in the Coast Guard case he should have 
requested certiorari of the Supreme Court and left to that Court the decision of 
the important question whether the litigant was entitled to be confronted with 
the witnesses against him; they feel that in the Peters case he should have gone 
along with the Government’s position or resigned. They do not disagree with 
his right to assert his own convictions, but feel that he should have either played 
ball as a member of the team or gotten off the team. 

8. The members of the council oppose Mr. Sobeloff because of his disagree- 
ment with the philosophy of the McCarran-Walter Act. On September 16, 1954, 
Mr. Sobeloff stated: 

“IT am convinced that departures in our immigration laws from the traditional 
role of America as a haven for the oppressed will before too long be corrected, 
as the President has urged. While recognizing the good motivations of those 
who enacted the present laws, I respectfully submit that these provisions are 
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working unnecessary hardships without compensating advantage to the Nation. 
They go far beyond the needs of security or economic protection. When realiza- 
tion of this enters the heart of America, the American conscience will bring about 
a restoration of the wiser and more beneficent policies of an earlier day. These 
policies were not only more generous and humane, but they served the highest 
interests of the Nation. People of diverse antecedents who were afforded the 
opportunity responded by adding their genius and talents, their labors and devo- 
tion, to the common store, to the enrichment of the cultural pluralism which is 
both a source and a distinguishing mark of America’s greatness. These things, 
too, have a bearing on the climate of freedom * * *.” 

#. On June 29, 1954, speaking before the Judicial Conference of this same 
Fourth Cireuit, Mr. Sobeloff stated: 

“* * * The Court may reject a case, not because the question is unimportant, 
but because it thinks the time not ripe for decision. In our system the Supreme 
Court is not merely the adjudicator of controversies, but in the process of adjudi- 
cation it is in many instances the final formulator of national policy. It should 
therefore occasion no wonder, if the Court seeks the appropriate time to con- 
sider and decide important questions, just as Congress or any other policymaking 
body might. For example, for several years before taking the school-segregation 
cases the Court repeatedly turned away opportunities to decide questions in that 
area, perhaps because they deemed them premature. Lately it declined to review 
a ruling on segregation in public housing, perhaps because the Court thought it 
best, after deciding the school cases, not to say more on other aspects of segre- 
gation at this time. Or the Court may think the record in the case at hand not 
adequate or otherwise unsuitable to raise and decide the point. We can only 
speculate. In the decision of great constitutional questions, especially those 
which are in the realm of political controversy, timing can be of supreme 
importance * * *,” 

My clients disagree with the philosophy that a court can play politics, or with- 
hold justice in a given case, by selecting cases on a “timely” basis. They feel 
that the Court should take important cases as they arise. 

5. The members of the council have been advised that the nominee’s actions 
in connection with the so-called Baltimore Trust Company case may be investi- 
gated in detail. They believe that any action on his nomination in advance of 
such investigation would be premature. 

For the first four reasons presented above, the members of the Fairfax Citizens 
Council oppose the confirmation of Mr. Sobeloff; for the fifth reason expressed 
they counsel further investigation. 


Senator O’Manoney. Senator Watkins, any questions? 

Senator Watkins. No questions. 

Senator O’Manoney. We will stand in recess until 2 o’clock, when 
we will reassemble here to continue the hearing. 


(Whereupon, at 1 p. m., the subcommittee recessed, to reconvene at 
2 p.m. of the same day.) 


AFTERNOON SESSION 


Senator O’Manonery. The committee will come to order. 
The next witness on our list is Mr. Bruce Dunston. 
Mr. Dunston, will you identify yourself for the record ? 


STATEMENT OF BRUCE DUNSTON, RICHMOND, VA. 


‘ Mr. Dunsron. Bruce Dunston, 8712 Broad Street Road, Riclimond, 
a. 

Senator O’Manonry. What is your occupation ? 

Mr. Dunston. My occupation is private real estate. 

Senator O’Manongy. Are you a lawyer? 

Mr. Dunston. No, sir. Private real estate, not as agent, but I have 
no license; buying, selling real estate, but buying personal real estate. 

Senator O’MAHONEY. Fou have no license to buy or sell real estate, 
but just buy and sell your own ? 
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Mr. Dunston. That is right. 
Senator O’Manonery. You may proceed. 
Mr. Dunsron. Yes, sir. 


The speaker just prior to me urged every member of the subcommit- 
tee to get at the bottom of the opposition to Mr. Sobeloff’s nomination, 
and I urge you todo that. I wouldn’t mind serving as a guinea pig for 
that purpose. 

I got up this morning at 3 o’clock so that I could be here today. I 
neglec ted my business. I have no children attending school, and yet 
this thing strikes me to the very foundations of my being, and I would 
like you to analyze just why that is. 

I aim proud of my heritage of race. I also am a believer in constitu- 
tional law. And Mr. Sobeloff, when he expresses judgment for the 
forced mixture of races, does not assure the existence of the white race. 

And also, when Mr. Sobeloff approves of the illegal decision of the 
Supreme Court of May 17, 1954, he does not show that he believes in 
constitutional law. ? 

Now, I feel very strongly about this, and it is just not something I 
have just worked myself up, as you may say, about it. 

1 want to read you just the first few paragraphs of a letter to my 
Senator, Senator Harry Flood Byrd, a man for whom I have great 
respect and confidence. I said to him: 


Dear Sir: In order that we may not eventually lose all semblance and benefit 
of written law, I write to you as my representative in the Congress of the United 
States to do all within your power to keep Simon E. Sobeloff off the bench in Vir- 
ginia, the Fourth Circuit Court of Appeals. 

He is not only extremely radical in his interpretation of what constitutes law, 
but is totally unsympathetic with the problems of the white people of the South. 
Now, I want to read you this from Senator Strom Thurmond: 

I shall vote against the confirmation of Mr. Sobeloff to the Fourth Cire uit Court 
of Appeals when his nomination is presented to the Senate. A brief review of 
his record convinces me he could not sit in impartial judgment as a member of 
the court which may review cases involving the constitutional rights of the 
States. He has been a strong advocate of integration of races in the public 
schools. 

I want to read you this from the Baltimore paper. It says: 

Simon E. Soboloff has been quoted in the press as declaring in a speech at 
Zaltimore last fall that the Supreme Court of the United States has the power 
to determine policies in this country as well as the timing of changing policies. 

That is from the press. Mr. Sobeloff is present, and if he is quoted 
properly, why, that is what the press says here. If he denies it—just 
as you want. 

Senator Warkins. Did you ever check that to see whether that is 
right or wrong?’ 

Mr. Dunsron. Well, I checked it this way: Since Mr. Stephenson 
is here, I listened to him while he spoke, and T noticed there that he 
said in here that Sobeloff’s speech before the Judicial Conference of 
the Fourth Circuit at Hot Springs on June 29, 1954, not only said 
the same thing—that the Supreme Court was to decide the policy of 
law instead of Congress, as we have always been taught—but he also 

said that the Supreme Court could take its own time about : any fixing 
of policy. 

Senator O’Manoney. I assure you, Mr. Dunston 

Mr. Dunston. Sir? 
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Senator O'Manoney. I assure you that before this committee has 
finished, that question will be propounded: to Mr. Sobeloff. 

Mr. Dunsron. I certainly hope it will, s 

Senator O'Manoney. It will, so you m ae need to worry. That 
statement has already been made. Proceed to something else, won't 
you ¢ 
’ Mr. Dunsron. Yes. And I think I have covered the ground about 


Senator O"Manoney. Thank you very much. 

Mr. Dunston. I value my race, and I am telling you facts, gen- 
tlemen. I just want to end by saying this: If this thing goes on like 
it is going on, we will have no race or law, as far as written law is 
concerned. I tell you that. 

Senator O’Manonry. We appreciate your testimony, sir. 

Mr. Dunsron. Thank you, sir. 

Senator O’Manonry. The next witness is Mr. O. L. Warr, of Tim- 
monsville, S.C. 

Mr. Warr, bear in mind that the reporter is here, and if we are 
going to have a good record, you had better be talking into his ear. 
Never mind the audience. 


STATEMENT OF 0. L. WARR, DARLINGTON COUNTY, S. C. 


Mr. Warr. Lam O. L. Warr,a farmer from Darlington County, S. C. 

I speak only for myself and other individuals with whom I have 
talked on this question. 

We feel that—I have a prepared statement. I am just going to 
touch the high spots of it. 

Senator O’Manoney. Your prepared statement will be received and 
made a part of the record, and it will be very kind of you just to 
summarize it. 

Mr. Warr. I will make it very brief. 

We feel that the legal and intellectual qualifications of a judicial 
appointee are by no means the only factors that should be considered 
by this committee. 

The attitude of the people over whose fates and fortunes he is given 
tremendous authority is a matter of prime importance. Although you 
would have the power to do it if you wished, you will agree that it 
would not be wise to impose on the Virgin Islanders or the people of 
any other Territory a governor or a judge who was known in advance 
to be personally objectionable to them. 

The reasons that might underlie their op position would be of little 
importance. The fac t of their antagonism, and its intensity, are some- 
thing which do merit and which we feel should merit your consid- 
eration. 

Surely the attitude of citizens of old and sovereign States should 
merit the attention and understanding that is at least equal to that 
which would be accorded to the likes and dislikes of the inhabitants 
of the Nation’s most insignificant and outlying possession. 

[ would beg of you not to be misled by the comparative outer calm 
that has thus far prevailed in the South. The forces that are so pow- 
erfully surging there today remind me of Tennyson’s “tide as moving 
seems asleep, too full for sound and foam.” But its strength and its 
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direction I well know, because I am myself moved upon it, whether I 
would or no. 

There seems to exist a casual and mistaken acceptance of the belief 
that the South is completely helpless and unable to defend its way of 
life. Let me impress upon you gentlemen that the people of the 
South do not share that belief, that feeling, although they realize 
full well they do not have the physical force to protect their rights 
against the encroachments that we feel are threatened. 

I believe that you would be interested in knowing what they plan 
to do, and that knowledge might have a bearing in your consideration 
of this nomination that is before you. 

I would not wish you to infer from what I say in the next few sen- 
tences that I necessarily agree with every detail of their decision. 
But I do hope that you will believe me when I say that this decision 
has already been made. 

Should southerners become the objects or victims of any overt act 
of judicial or executive force, they mean to use to the fullest the 
weapons of passive resistance and noncooperation. 

If any southern citizen should be ordered to Federal jail because 
of refusal to obey decrees regarded by them as tyrannical, or if 
troops should be sent to attempt to impose integration by force, then 
the men of the South are determined and ready to regard every Fed- 
eral court as a sworn enemy from that day forward. 

I have listened carefully to many a conversation, and if my ears 
have heard aright, southerners plan to defend themselves by stead- 
fastly refusing thenceforth to convict any citizen of any crime in 
any Federal court. They do not intend to confine their “not guilty” 
verdicts to cases involving civil rights, but they propose to apply that 
effective veto to every criminal proceeding in every Federal court. 

And it should always be remembered that each individual juror 
is a law unto himself, and that in the end it is the verdict of the 
juror that determines the law of the land. 

Senator Warxrns. May I ask you a question at that point ? 

Mr. Warr. Yes. 

Senator Warkins. You pretend to speak for the South. You think 
that is the universal feeling down there? 

Mr. Warr. Amongst—we will say my own feeling and that of all 
my neighbors; they do feel that way. 

We realize it is a very serious step, but I believe all the people I 
know are willing to take that step. 

Senator Warkrns. Let’s see how many you are speaking for. 

Mr. Warr. Only myself and the neighbors I have talked with. 

Senator Watkins. How many neighbors would you say? 

Mr. Warr. I would say 100. 

Senator Warxrns. One hundred. 

Mr. Warr. Yes, sir. 

Senator Warxins. I wanted to be sure, because it sounds like you 
were trying to speak for the whole South, and I wanted to be sure 
how far you go. 

Mr. Warr. For the people whose opinions, we will say, are similar 
to mine. We feel like we are neighbors, but that is subject 

Senator O’Manoney. May I ask if I interpret you correctly when 
I understand you to mean that if certain conditions, which do not 
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now exist, should develop, then this plan of which you speak would 
probably be evolved ? 

Mr. Warr. Yes. I bring up the seriousness of the situation that 
exists in the South. 

Senator O’Manoney. You are not talking about present conditions? 

Mr. Warr. No, not now. But the seriousness—I don’t wish to im- 
ply any word of threat, but rather of advice, and a warning as to the 
seriousness of the feeling that exists. 

Senator O’Manoney. Let me say, Mr. Warr, that I can say to you 
that in my Judgment, from my conversations with Members of Con- 
gress, it is generally recognized that this is a serious question, and 
that it calls for the exercise of the greatest amount of patience and 
tolerance and good will and understanding among the peoples of the 
North and South and East and West. And I think that persons— 
you speak temperately. I think you are a temperate man. 

Mr. Warr. I feel that way. 

Senator O’Manoney. Surely, and I think that is the general attitude 
of all the people of America, "and even the most difficult problems 
can eventually be worked out in that spirit. 

Mr. Warr. Well, that was as much as I had intended to say on that, 
merely to bring the seriousness of the situation out. 

I would say that this nomination which you are considering is re- 
garded by the people that I know as sort of an insult and a provoca- 
tion. Its approval would be like throwing fat into a fire. 

We feel that when so many other able men are available for this 
important position, that it would be an imposition and an error to 
grant power over our lives and fortunes to that individual who is 
most prominently associated in our minds with the attempt to over- 
turn our way of life. 

We do not regard the man who directed the effort to change life- 
long and history-long habits of human beings as being adaptable to 
the task of fairly and impartially deciding disputes | which spring 
from disagreement over the meaning and the extent of these new and 
untried and undefined precepts which he has sought to clothe with 
the force of law. 

For many years to-come the roster of the Fourth Circuit Court 
of Appeals will probably be predominated by cases involving racial 
disputes and constitutional interpretation. If ever there was an oc- 
casion which demanded the presence upon that bench of men in 
whose calm and impartial judgment every citizen might have confi- 
dence, surely that time is now. 

I question neither the ability nor the integrity of the nominee whom 
you now consider—I would like to assure the person of that—and 
there are many offices of public trust that he could fill with distinction 
other than the one he holds, and we would have no objection to his 
filling them. 

But at this tense moment in the affairs of the Nation, it would be 
neither wise nor proper, we feel, to invest with the tremendous power 
of judicial review and decision any man who has acquired the reputa- 
tion of a crusader, whether justly or not, upon one side of the very 
arguments over which he would be called most often to preside and to 
adjudge, and who is already the object of such bitter animosity as to 
preclude any public acceptance of his judgments as being fair and 
impartial. 
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We cannot believe that his should be the role to “ride in the whirl- 
wind and direct the storm.” 

That is my feeling as a “Deep Southerner.” 

(Mr. Warr’s prepared statement is as follows: 


The legal and intellectual qualifications of a judicial appointee are by no means 
the only factors that should be considered by the committee. 

The attitude of the people over whose fates and fortunes he is given tremendous 
authority is a matter of prime importance. Although you would have the power 
to do it if you wished, you will agree that it would not be wise to impose upon the 
Virgin Islanders or upon the people of any other territory a governor or a judge 
who was known in advance to be personally objectionable to them. 

The reasons that might underlie their opposition would be of little importance. 
The fact of their antagonism, and its intensity, are features that do merit and 
should receive your consideration. And surely the attitude of citizens of old 
and sovereign States is entitled to attention and understanding at least equal to 
that which would be freely accorded to the likes and dislikes of the inhabitants 
of the Nation’s most insignificant and outlying possession. 

It is, of course, the Declaration of Independence that I quote when I remind you 
that “just power is derived only from the consent of the governed.” The com- 
mittee should by all means take into consideration the state of public opinion in 
the South and in the States which compose the Fourth Judicial Circuit, and it 
should give serious thought to the effort that approval of this nomination might 
have in further inflaming what is already a smoldering cauldron. 

I am not by nature an alarmist, but I confess to you that I am this day alarmed. 
In what I propose to say I would not imply the slightest note of threat, but I do 
believe that you should be advised and warned of the seriousness of the situation 
that now exists in the South. 

To describe it in the mildest terms, our section is the scene of a gathering 
storm. Of a storm so frightening in its nature and in its proportions that it 
sickens me to watch it as it thickens. For I hate to see the pleasant and friendly 
and cordial relations that have prevailed amongst us as individuals replaced by 
the hatred and bitterness and violence that are so rapidly coming to the fore. 

I would beg of you not to be misled by the comparative outer calm that has thus 
far prevailed. The forces that are so powerfully surging in the South today re- 
mind me of Tennyson’s “tide as moving seems asleep, too full for sound and 
foam.” But its strength and its direction I well know, for I am myself borne 
upon it, whether I would or no. 

The nature and the extent of the havoe that may yet he wreaked by its in- 
tensity before it is done are unpredictable but nonetheless perilous and fright- 
ful. It is within your power to stave off its fearful onset, in the hope that the 
winds of reason or of chance may by some miracle dissipate or divert this public 
hurricane whose lightning and thunder we have already seen and heard, and the 
first hailstones of which we have already felt as it rushes forward in its rapid 
approach. 

There seems to exist a casual and a mistaken acceptance of the belief that 
the South is completely helpless and unable to defend its way of life. Let me 
impress upon you that the people of the South do not share that feeling, although 
they realize full well that they do not possess sufficient physical force to protect 
their rights from the encroachment that are threatened. 

I believe that you would be interested in knowing what they plan to do, 
and that the knowledge might have a bearing on your consideration of the 
nomination that is before you. 

I would not wish you to infer from my statement that I necessarily agree 
with every detail of their decision. But I hope that you will believe me when 
I say that that decision has already been firmly made. 

Should they become the objects or the victims of any overt act of judicial 
or executive force, they mean to use to the fullest the powerful weapons of 
passive resistance and noncooperation. 

If any southern citizen should be ordered to Federal jail because of refusal to 
obey decrees regarded as tyrannical, or if troops should be sent to attempt to 
impose integration by force, then the men of the South are determined and ready 
to regard every Federal court as a sworn enemy from that day forward. 

I have listened carefully to many a conversation, and if my ears have 
heard aright southerners plan to defend themselves by steadfastly refusing 
thenceforth to convict any citizen of any crime in any Federal courtroom. 
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They do not intend to confine their “not guilty” verdicts to cases involving civil 
rights, but they propose to apply that effective veto to every criminal proceed- 
ing in every Federal court. And it should always be remembered that each 
individual juror is a law unto himself, and that in the end it is the verdict of the 
juror that determines the supreme law of the land. 

Should such a state of affairs be brought to pass, the real problem of the 
Federal Government in the years that lie ahead will not be the imposition of 
integration, but the preservation of peace and order. 

Surely it is not wise to push the men of the South to such an extreme defense 
of last resort. For if they are to be treated as scorned and friendless outcasts 
and reprobates, then they will have no alternative but to play the part to 
which they feel that they have been unjustly assigned. 

If the southerner is forced into the role of an Ishmael, if every man’s hand 
shall seem to be ag ainst him, then you may expect to return that “his hand will 
be against every man.” Certainly the sight of a South more oppressed under 
military heel than the lowliest Balkan satellite would be a poor recommendation 
for a nation which boasts of its love of freedom and its respect for the rights of 
the individual. 

It has been stated in high place that the only question confronting the 
southern people is that of conforming to a decree. Just a few years ago the 
important question that faced the great German people was whether or not to 
conform to a tyrannical decree, backed by all the power of law and military 
might, which demanded the utter extermination of a remarkable race of men. 

Be it said to the credit of some of the men of that unfortunate country that 
they sacrificed their-lives in preference to becoming a party to such a crime. 
There are many such men in the South today, men who are willing to take any 
step and to face any fate before they will conform to a decree which would, with 
the passage of time, result in the slow but certain disappearance of the Anglo- 
Saxons, who are themselves the extraordinary people also. 

They abhorred the extermination by government edict of another great race. 
They refuse to consent to the destruction of their own by a similar process. 

The nomination that you are now considering is regarded by southerners as 
a contemptuous insult and a gratuitous provocation. Its approval will be a 
throwing of fat into a fire. When so many other able men are available for this 
important position, it would be an onerous imposition and a grave error to grant 
power over the lives and fortunes of freemen to that individual most prominently 
associated in their minds with the attempt to overturn their way of life. 

They do not regard the man who directed the effort to change lifelong and 
history-long habits of human behavior as being adaptable to the task of fairly 
and impartially deciding disputes which spring from disagreement over the 
meaning and the extent of these new and untried and undefined precepts which 
he has sought to clothe with the force of law. 

For many years to come the roster of the Fourth Circuit Court of Appeals will 
probably be predominated by cases involving racial disputes and constitutional 
interpretation. If ever there was an occasion which demanded the presence upon 
that bench of men in whose calm and impartial judgment every citizen might 
have confidence, surely that time is now. 

I question neither the ability nor the integrity of the nominee whom you now 
consider, and there are many offices of public trust that he might fill with 
distinction and without objection. But at this tense moment in the affairs of 
the Nation it would be neither wise nor proper to invest with the tremendous 
power of judicial review and decision any man who has acquired the reputation 
of a crusader upon one side of the very arguments over which he would be called 
most often to preside and to adjudge, and who is already the object of such 
bitter animosity as to preclude any public acceptance of his judgments as being 
fair and impartial. 

I cannot believe that his should be the role to “ride in the whirlwind and direct 
the storm.” 


Senator Warkins: What is your educational background ¢ 

Mr. Warr. I am a graduate of the University of South C arolina, 
— ; member of Phi Beta Kappa. I should never say that, 
vecause 

Senator Watkins. I want to find out—you handled this very well— 
because you said you were a farmer. 

Mr. Warr. I am a farmer. 
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Senator Warxtns. We have some well-educated farmers. I was 
quite sure, from the way you spoke, you must be a college graduate. 

Mr. Warr. I farm because I like a peaceful and quiet life. I 
never have been to Washington before, and I sometimes wonder why 
I came today. 

Thank you very much. [Applause.] 

Senator O’Manoney. Thank you, Mr. Warr. 

Mrs. Peder Schmidt. Mrs. Schmidt? 


STATEMENT OF MRS. PEDER P. SCHMIDT, WASHINGTON, D. C. 


Mrs. Scumipr. Yes. 

Senator O’Manoney. Will you give your name to the reporter, 
please, Mrs. Schmidt? 

Mrs. Scumipr. Mrs. Peder P. Schmidt. My Washington address 
is 144 Constitution Avenue NE. Minnesota address, 5804 Lyndall 
Avenue, North Minneapolis 12, Minn. 

Senator O’Manoney. Are you a citizen of Minnesota? 

Mrs. Scumipr. I am a citizen of the United States, sir. 

Senator O’Manoney. Well, does that mean that you are a voteless 
citizen of the District of Columbia? 

Mrs. Scumipr. I am a voter of Minnesota. I have been a citizen 
of the United States for 30 years this summer. I am a native of 
Denmark. 

I have known since I was a child 8 years old about world govern- 
ment and its purpose in even taking over the United States, which 
I wrote up in a paper that I sent to the United States Senators when 
I opposed Youngdahl getting the Federal judgeship. 

Senator O’Mauonry. Well, now, that is all past. Let’s come to the 
present now. 

Mrs. Scumipr. To the present. That is all past. 

I came to Washington and had a bill introduced 3 years ago in 
opposition to fluoride. This is my work. In this work I have contact 
with people 

Senator O’Manoney. Pardon me. That is not the issue before us. 

Mrs. Scumipr. I am speaking for the people who—— 

Senator O’Manoney. You will pardon me, won’t you, Mrs. Schmidt, 
if I try to keep this meeting on the line of its jurisdiction ? 

Now, it does not involve this question of fluoridation. That goes 
to some other committee. The Judiciary Committee has no juris- 
diction over it. So I want you to talk about the question before us. 

Mrs. Scumipr. All right, honorable Senator, I intend to do so. 

Senator O’Manoney. All right; let’s get to that, shall we? 

Mrs. Scumipr. But, in speaking on my own behalf, I am also speak- 
ing for the people who have similar ideas, ideals, as I have across 
the United States, whom I am in contact with, on this issue. That 
is why I brought this up. 

At this time I would like to also bring us on record as commending 
the last speaker, and I think God sent him to Washington today. He 
wondered why he came. I think God sent him to help our Nation to 
stay free. 

Timoull also like to, for the group I represent and myself, to go on 
record favoring commending, complimenting William Stephenson 
who here spoke as president of the Virginia League. I am very glad 
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to see that we are getting the young people of America into taking 
an interest in it. 

I turned over to you this morning a prepared statement. 

Senator O’Manonry. We have that statement. It is already i 
the record. 

Mrs. Scumipr. Already in the record ? 

Senator O’Manonry. In the files of the committee, I mean. 

Mrs. Scumipr. Will it be printed in the record ? 

Senator O’Manoney. That will depend upon the bulk of the mate- 
rial that we have. 

Mrs. Scumipr. It is four pages, and then a few excerpts mentioned 
there. 

Senator O’Maunoney. It will be received and made a part of the 
file. 

Mrs. Scumipr. Then in regards to desegregation—— 

Senator O’Manonery. Now, let’s not talk about that. That has 
been covered. 

Mrs. Scumipr. Yes; but I would just like to make one comment, 
may I, please ¢ 

Senator O’Manoney. Yes; surely. 

Mrs. Scumipr. That the people I find who are for desegregation 
would never have a mongrel dog in their house, would only have 
purebred cattle and purebred horses, and I don’t mind the two agree- 
ing. Ithink the human race 

Senator O’Manonry. Now, that matter is not before us here. 

Mrs. Scumipr. No; but that is why I am opposing, one of the points 
why I am opposing Simon E. Sobeloff. 

Senator O’Manonry. Well, you are opposing his nomination upon 
the same grounds that have just been expressed by Mr. Warr; are 
you not ¢ 

Mrs. Scumipr. Yes; and also William Stephenson. 

Senator O’Manonry. And Mr. Stephenson, yes. 

Mrs. Scumipr. Yes. 

Senator O’Manoney. Then, with your written statement in the 
file, your point of view has been pretty well expressed; has it not? 

Mrs. Scumupr. I think so, sir. 

Senator O’Manoney. Thank you. 

Mrs. Scumipr. And I beg your pardon if I don’t always choose my 
words right, but my E nglish is what I pick up in this country, but 
may I say this: I was on the Republican ticket for Governor of Min- 
nesota as an Independent i in 1952, and for the last 13 years I have tried 
to clean up in politics, tried to make this and keep this a free nation. 
I took a pledge to that effect when I became a citizen. 

Senator O’Manoney. I think that is a very noble pledge to have 
taken. 

Weare very grateful to you for your presentation. 

Mrs. Scumipr. Thank you, sir. 

Senator O’Maroney. The next witness will be Mr. Maxey, William 
E. Maxey, Jr. 

Mrs. Scumipr. I did have immense material to prove my point, but 
I don’t think it is necessary. 

Senator O"Manoney. Itisallcovered. Thank you very much. 
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The name of William E. Maxey, Jr., ex-director, Defender of State 
oe of Individual Liberties, of Richmond, Va., is on my list 
here. Is he in the room? 

We will proceed. 

Is the Reverend Harrison Parker in the room ? 

Dr. Parker. Iam. 

Senator O’Manoney. You may proceed. 


STATEMENT OF DR. HARRISON PARKER, MINISTER OF THE 
PURITAN CHURCH, WASHINGTON, D. C. 


Dr. Parxer. My name is the Reverend Harrison Parker. I am a 
minister of the Puritan Church. I dwell at 820 Connecticut Avenue, 
Washington. 

Our church is opposed to the elevation 

Senator O’Manonery. May I get your qualifications in the record ¢ 

Dr. Parker. What is that, sir? y 

Senator O’Manoney. We would like to get your qualifications in 
the record. 

Dr. Parker. Yes. 

Senator O’Manonery. Mr. Parker, where is your church established ? 

Dr. Parker. We are established here in Washington. 

Senator O’Manonery. How many members do you have? 

Dr. Parker. We have 30,000 communicants throughout the country. 

Senator O’Manoney.. But in Washington ? 

Dr. Parker. Very few. We are building a church here; we are just 
organizing here. 

Senator O’Manoney. Who is the head of the church? 

Dr. Parker. Iam. 


Senator O’Manonery. Have you testified before this committee 
before ? 


Dr. Parker. Yes; I did. 

Senator O’Manonry. With respect to judicial nominations? 

Dr. Parker. It was opposing the elevation of Mr. Danaher to the 
Cireuit Court of Appeals for the District of Columbia Circuit. 

Senator O’Manoney. Any others? Any Illinois judges? 

Dr. Parker. I opposed the nomination of Judge Harrington to the 
United States district court in Chicago. 

Senator O’Manonry. Did you oppose these others generally upon 
the experiences that you had with the Chicago Tribune which are set 
forth in your letter to this committee dated March 5, 1956? 

Dr. Parker. Yes; yes. 

Senator O’Manonry. Of course, those matters really are not rele- 

vant to the issue here. 

Dr. Parker. I am not going to refer to them. I am here to oppose 
the nomination of Mr. Sobeloff. 

Senator O’Manoney. Very good. 

Dr. Parker. And I will confine myself entirely to that, and will 
not wander. 

Senator O’Manonry. Thank you very much, sir. 

Dr. Parker. Our charge against 
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Dr. Parker. Our charge against Mr. Sobeloff is that he introduced 
shysterism into the Office of Solicitor General of the United States. 
I have here a brief over Mr. Sobeloff’s name which proves that he 
introduced shysterism into—— 

Senator O’Manoney. May I ask you to avoid the use of derogatory 
terms. It isnot becoming for a man—— 

Dr. Parker. It is m the dictionary, I don’t know how to describe 
it, it is the misconduct of a lawyer. Now, lawyers misconduct them- 
selves, and I don’t want to be disrespectful. I don’t know Mr. 
Sobelott 

Senator O’Manonery. Your appearance makes it clear that you 
understand the use of the words. 

Dr. Parker. I understand it. 

Senator O’Manonry. And you understand good behavior and 
polite address. 

Dr. Parker. Yes, sir. 

Senator O’Manoney. You can say the most severe things in the 
world without using derogatory language. 

Dr. Parker. All right. 

There is not—here is a brief by Mr. Sobelotf of 16 pages. There is 
not in 13 pages of it, except an extract from the bylaws of our church, 
a single word of truth. 

Senator O’Manonry. What is that brief? 

Dr. Parker. It is a brief that he filed in the Supreme Court of the 
United States. 

Senator O’Manoney. Did the Supreme Court strike it ? 

Dr. Parker. Sir? 

Senator O’Manoney. Did the Supreme Court strike it from the 
record ? 

Dr. Parker. No; I didn’t ask them to. I thought it better to let 
them remain. I just thought it would be a good thing. I didn’t ex- 
pect to use it here, but it comes in very handy. 

There is not a single word of truth, there is not a scintilla of evi- 
dence in the entire record to bear out Mr. Sobeloff’s allegations here. 

Senator O’Manoney. What is the name of the case? 

Dr. Parker. The name of the case is the Puritan Church, the Church 
of America, the Puritan Church Building Fund vy. the Commissioner 
of Internal Revenue. 

Now, these words in Mr. Sobeloff’s brief were written in the office 
of Kirkland, Fleming, Green, Martin & Ellis, in Chicago, and planted 
in his office for his signature. He does not know, he has not a bit of 
evidence to back up a single allegation in that brief. 

Now, we claim that a man who is that careless has no right to be on 
the court of appeals of the United States Government. 

Senator O’Manonry. May I see the brief, please? What hap- 
pened to the case? 

Dr. Parker. Sir? 

Senator O’Manonry. What happened to the case / 

Dr. Parker. The Supreme Court, by reason of that brief, assessed 
us $50,000 in cash on a loss of $37,500. We had a loss of $37,500, and 
the ee Court confirmed that and assessed us $50,000, which we 
paid. 
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Senator O’Manoney. That was the decision of the Supreme Court? 

Dr. Parker. Of the Supreme Court. If you want to go into that, 
I will go into that. 

Senator O’Manonry. The Supreme Court is not on trial today. 

Dr. Parker. No,sir. If{—I will take that on when the proper time 
comes. lam here on Mr. Sobeloff. 

I will prove everything I have stated right now. 

Senator O’Manonery. Well, the Supreme Court, I think, has acted 
in this case, and we cannot 


Dr. Parker. Oh, no. We have paid the money. We paid the 
money. Itis O. K. 


« 


Senator O’Manoney (continuing). We cannot entertain any ap- 
peal from the Supreme Court today. 

Dr. Parker. No, sir. I agree with you, and I am not appealing. 

Senator O’Manoney. Very good, sir. 

Dr. Parker. I want to keep—the court of appeals is the last bul- 
wark of our liberties. The Supreme Court is the court of privilege, 
and when the United States court of appeals is tainted, neither life, 
liberty, nor property is any longer safe in the United States, and we 
will oppose Mr. Sobeloff’s entrance into that court on the ground 
that he is not qualified to sit there by the reason of that brief. 

Senator O’Manonery. Well, you made your point, Mr. Parker, and 
the committee is very much indebted to you for coming. You are 
excused, with the gratitude of the committee, sir. 

Dr. Parker. Thank you. 

May I have that? 

Senator O’Manonry. You may, indeed. 

Is there any other witness? Like an auctioneer, I will say, “Is 
there any other witness?” 

Senator Brau. I would like to call upon Mr. Lindsay, the Assistant 
Attorney General, Executive Assistant Attorney General, to speak in 
behalf of Mr. Brownell, perhaps, in answer to the Peters case. Mr. 
Lindsay is here. 

Mr. Lanpsay. Mr. Chairman. 

Senator O’Manonery. Will you give the reporter your full name, 
Mr. Lindsay ? 





STATEMENT OF JOHN V. LINDSAY, EXECUTIVE ASSISTANT TO 
THE ATTORNEY GENERAL OF THE UNITED STATES 


Mr. Linpsay. My name is John V. Lindsay. I am the executive 
assistant to the Attorney General of the United States. 

Senator O’Manoney. How long have you held that position ? 

Mr. Lrnpsay. A year anda half, approximately. 

Senator O’Manoney. Good. 

Mr. Linnsay. I should like to say that the Attorney General is in 
Ohio, and it is regrettable that he could not be here today. 

I am authorized to say on his behalf that he considers that the con- 
duct of the Solicitor General in all matters in that high office has been 
in the best traditions of the law, and at all times lawyerlike in the high- 
est standards of the legal profession. 

As to thé Peters case, I should like to say, also, that the action taken 
by the Solicitor General was with the knowledge and consent of the 
Attorney General; and I should like, with the chairman’s permission, 
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to just quote a few sentences from a speech that was made by the 
Attorney General in November of 1955 on the occasion of an award 
that was given to the Solicitor General. And among other things, the 
Attorney General said this: 

The administration of Government would surely be impaired if composed 
solely of “yes” men. 

The Department of Justice might just as well close up shop if its lawyers felt 
that they had to pull their punches in their discussion with me on any issue. 
Simon Sobeloff and I have always dealt with each other on this frank and 
sensible basis. 

Unless we want responsible officials in Government to abdicate their functions. 
we must expect that they will have reasonable disagreements and exercise inde- 
pendent judgment. This should not be a matter of concern to the people or the 
basis of suspicion or unfair rumor. Rather it should be welcomed by everyone 
as the rational process in our way of life by which conflicting views are fully 
aired and ironed out. For free exchange of views is an indspensable condition 
for informed and intelligent judgment within the Government as it is so widely 
acknowledged to be outside the Government. 

And in closing the Attorney General said this: 


We in Government service must never cease striving to meet the grave chal- 
lenge of public responsibility. We need the help, the continuing cooperation, and 
enlightened opinion of all the people. By these means we may mobilize and 
unite our strength, resources, and understanding in protecting the foundations 
of our great Republic, in safeguarding the cherished liberties of the people, and 
in preserving the inalienable rights of man. 

One of the most effective ways of checking abuse of public responsibility is 
to establish and maintain loftiest standards in the administration of justice 
throughout the land. This objective President Eisenhower is constantly seeking 
to achieve in recommending outstanding and qualified persons as Federal jurists. 

In nominating Simon Sobeloff as a judge of the Court of Appeals for the 
Fourth Circuit the President has selected a man who fulfills these qualifications. 
In his hands liberty and law will be—as they must be in any ordered society—one 
and inseparable. 

I should like to say this, speaking personally, and also in my office 
as executive assistant to the Attorney General, that I have had occa- 
sion to deal every day with every corner of the Department of Justice, 
with the assistant attorneys general as well as with the Attorney 
General, and with the Solicitor General, and down in the various 
divisions, the section chiefs, with all of the lawyers I have in some 
degree, directly or indirectly, contact. And I should like to say this: 
That there isn’t a man in the building who does not have the highest 
regard and respect and admiration for the Solicitor General as a 
lawyer, and as an advocate and as a member of the Department of 
Justice. And we shall all miss him when he is confirmed. 

Senator O’Manonry. Mr. Lindsay, may I ask you if, in accordance 
with the regulatory procedure of the Department of Justice, the name 
of Mr. Sobeloff was not given to the FBI for the usual examination 
before the nomination was sent to the Senate ? 

Mr. Liypsay. Well, I am not sure of the procedures that are fol- 
lowed, but I do know, of course, the Solicitor General received, or I 
assume he did, as all public officials do, a full field check when he was 
made Solicitor General. 

Senator O’Manoney. That is what I wanted to find out. 

Mr. Linpsay. I do not think that they repeat that when a man goes 
to a different office. 
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Senator O'Manonry. That is before he was nominated for the 
judgeship, the field check of which you speak, the FBI examination, 
was made / 

Mr. Lrnpsay. That is correct, when he became Solicitor General. 

Senator O’Manonry. And you think none was made after that? 

Mr. Lrypsay. I don’t know whether one was made or not. It was 
brought up to date, Mr. Seaver advises me. 

Mr. Roserr Seaver (Assistant to the Deputy Attorney General). 
My name is Robert Seaver, Assistant to the Deputy Attorney General. 

A full field investigation was conducted by the FBI. 

Senator O’Manoney. Yes. It is my understanding, as chairman 
of the subcommittee, that we have had that. I have not personally 
examined it, because the time has not come for that. But 1 want the 
record to show that the FBI investigation has been made in this case, 
as in all other cases. 

Mr. Seaver. Yes, Mr. Chairman, it has been. 

Senator O’Manoney. Thank you. 

Senator Watkins, any questions ? 

Senator Warkrns. No questions. 

Senator O’Manonry. Thank you very much, Mr. Lindsay. We 
appreciate your statement. 

Senator Beall, did you have anybody else ? 

Senator Beart. Nobody else. Thank you, Mr. Chairman. 

I want to thank you for the very courteous way you have conducted 
this hearing. 

Senator O’Manonry. You are very kind, I am sure. 

Mr. Sobeloff, it is my understanding, in the presentation of your 
‘ase, you would like to be placed under oath. 

Do you solemnly swear that the testimony you are about to give in 
this proceeding will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 

Mr. Sosexorr. I do, sir. 


TESTIMONY OF SIMON E. SOBELOFF, SOLICITOR GENERAL OF THE 
UNITED STATES, NOMINATED TO BE UNITED STATES CIRCUIT 
JUDGE FOR THE FOURTH CIRCUIT 


Senator O’Manonry. Mr. Sobeloff, you have heard the testimony 
which has been produced at this hearing. 

I have handed you personally the entire file which was presented to 
the committee by Senator Olin Johnston of South Carolina. You are 
aware of the nature of the protests which have been made against 
you. 

Do you care to testify with respect to that ? 

Mr. Sosevorr. Yes, sir. 

Senator O’Manoney. We shall ask you questions later. 

Mr. Sosevorr. Senator Johnston wrote a letter to the chairman of 
the Judiciary Committee in January which embodied charges of 
unprofessional conduct in connection with the Baltimore Trust matter, 
in that I had represented conflicting interests. So I was in a géneral 
way familiar with what he had in mind. 

On February 17, 1956, I addressed a letter to Senator O’- 
Mahoney 
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Senator O’Manoney. I have it here. 

Mr. Sosevorr (continuing). As chairman of this subcommittee, in 
which I deal in detail with these charges. I will not take your time to 
go into full detail here, but 1 will say by way of summary that I 
represented, as has been amply proven here this mor ning, I represented 
the receiver in only one matter, following an investigation which I 
was directed to make by the court. I represented the receiver as 1 
of 3 lawyers in a suit against directors. I did not represent the 
receiver in any other matter. 

I had no connection at all with the rec elvership, its administration, 
or the settlement of claims, or in any other way. 

My representation of stockholders was no secret. It was, indeed, 
the reason for my selection to make this investigation, because it was, 
as you know as lawyers, a very natural and nor mal practice for a court 
to appoint one of ‘the lawyers representing clients who will benefit 
by a contemplated step, to conduct the proceedings. 

Any amount that was recovered as a result of my efforts inured to 
the benefit of the clients who brought me into court. That was a 
matter of record. Iwas in the courtroom when the announcement was 
made. 

Nothing that Judge O’Dunne did was done secretly. There was 
never any objection. It wasn’t until 20 years later, here, that any 
suggestion was made that there was any impropr iety in my having 
represented stockholders and conducting the investigation. 

Now, in the last few days, I learned that summonses has been issued, 
at Senator Johnston’s request, for the bank commissioner, Mr. Hospel- 
horn, and for Mr. Funkhouser. 

At first I didn’t recall who Mr. Funkhouser was or that I had ever 
handled any matter for him. But fortunately I was able to discover 
the old file and, boiled down, it is simply this: 

Seven years after I had per had my service and been discharged 
and, indeed, after the receivership was terminated and all the assets 
had been distributed, the attorney for Funkhouser came to me and 
said that the receiver was still maintaining a lot of files in the office 
in the building which Mr. Funkhouser had, through various transfers, 
become the owner of. 

It had been formerly the building of the bank, and he thought that 
he wasn’t bound by the arrangement that was made at the time of the 

sale of the building, giving the receiver the right to continue to keep 
_ files there for a time. 

I said, “I don’t know whether you are bound or not, but I am sure 
that we can work out some arrangement whereby, since the receiver- 
ship is over and distribution of all the assets has been made, for them 
to consolidate these files into smaller space. Would that be satis- 
factory?’ 

He said, “Well, see what you can work out. Or perhaps they could 
put it in dead storage instead of using valuable office space.’ 

I went to see the receiver and the : attorney. They said they were 
holding it under an order of court. They didn’t feel free to relin- 
quish their rights, but if I would prepare a petition, they would 
eer prepare an answer, and they would let Judge O’Dunne 
decide it. 

And, as often happens when litigation gets underway and before 
it is disposed of, both sides became more reasonable, and the receiver 
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found that he could get along with less space, and my client found 
that it wasn’t too burdensome to let them use that space. And I was 
instructed to dismiss the petition. 

That is the whole story. I at no time had anything to do with the 
sale of that building. I didn’t represent either party in the purchase 
of the building. 

My file shows that I had never met Mr. Funkhouser until 1943, and 
then only briefly to shake his hand. The negotiation was with Mr. 
Ingraham, his lawyer, in 1943. 

I don’t feel that there is any impropriety or any conflict of interest, 
and I think what has been tea this morning here amply estab- 
lished that. 

I would like for the record, however, to make a few comments about 
the allegations contained in this statement which you handed me this 
morning. 

Senator Johnston’s statement quotes the —— as having protested 
the amount of my fee as being exorbitant. I shouldn’t think that after 
20 years, the amount of fee awarded me in that case is subject to review 
by a Senate committee, but I wouldn’t want it to be misunderstood. 
The fact is that the fee, the amount of which I did not suggest, was 
paid me after a hearing, after a nisi order, and the receiver was specifi- 

cally invited to comment on the proposed amount; and he wrote back 
that he had no comment. 

And the judge wrote a letter, which is in the files of the Baltimore 
Trust proceedings, saying that he thought it was his duty, if he had 
any objection, to say so. And he said he had no objection to the 
amount or any comment about it, but that he thought perhaps the 
award ought to await the termination of the litigation. 

There was never any opinion expressed by Mr. Hospelhorn that the 
fee was excessive. 

Now, in the next paragraph I see that Senator Johnston’s memo- 
randum quotes Mr. Hospelhorn as saying, or quoting others as saying, 
that the suits were nothing but a “bite.” There is no evidence of that. 
I want to deny that for the record, and I have here a letter which is 
addressed to you, Senator, and was sent me by Mr. James Bruce, and 
I offer it for the record. 

Mr. Bruce is the former Ambassador to Argentina. He had been 
vice president of the Chase National Bank. For a time he was presi- 
dent of the Baltimore Trust Co., and he was one of the defendants 
whom I sued. He had no reason to love me for that. He contributed 
$50,000 to the settlement fund. 

If anyone had a right to complain of any unfairness or harshness 
or lack of consideration, it would be he. However, he writes you this 
letter, which I won’t stop to read, but in which he recites how he came 
to be sued and contribute to the settlement fund, and that he felt that 
I was most fair and just in the circumstances, and that I did nothing 
that he wouldn’t have done under similar circumstances. 

I offer this for the record. 

Another paragraph 

Senator O’Manonry. Pardon me just a minute, Mr. Sobeloff. 

This letter is dated April 30, 1956. 

Mr. Sosevorr. This past week, this week. 

Senator O’Manonry. Yes. It is on the letterhead of James Bruce,, 
Suite 1900, 260 Madison Avenue, New York, N. Y., and 
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Mr. Sose.orr. He is now, I think, a vice president of the National 
Dairy Products Co. 

Senator O’Manoney. Since I have not seen it until you now offer it, 
I think I will read it into the record. 


DEAR SENATOR: I should be pleased to attend the meeting of your committee 
on May 3, but as I am due at the annual meeting of the Fruehauf Trailer Co. in 
Detroit that noon, I cannot get to Washington on time. Hence I resort to this 
letter. 

I am both amazed and shocked that anyone should impugn the motives, even 
in the slightest degree, of either Judge O’Dunne or Mr. Sobeloff in regard to the 
investigation of the Baltimore Trust Co. 

There were rumblings of trouble in the spring of 1931, and I resigned as a 
vice president of the Chase National Bank of New York and a member of its 
governing board in June of 1931 to come to Baltimore and become president of 
the Baltimore Trust Co. 

I found an extremely critical situation. In the first place, a new building had 
been erected and it has been mortgazed to the Metropolitan Life Insurance Co. 
of New York on a very substantial first mortgage which, as I remember, was 
$3,750,000. The equity remaining, which was completely nonliquid, was about 
half the capital and surplus of the bank. 

In September 1931, England went off the gold standard and runs began to be 
be made on a great many banks in the United States, and the Baltimore Trust’ 
Co. unfortunately was no exception. 

It was a difficult period, and the citizens and business interests of Baltimore 
raised a guaranty fund which was subordinate to the deposits but senior to the 
stockholders. This provided a cushion and enabled the management to keep the 
bank going until the bank holiday in March of 1933. At that time it was re- 
organized and resumed business as the Baltimore National Bank, subsequently 
merging with the Fidelity Trust Co., and being in business today as the Fidelity- 
Saltimore National Bank & Trust Co. 

It was at this time that Judge Eugene O’Dunne appointed Mr. Sobeloff to 
investigate the situation and the causes and effects thereof. He made a most’ 
detailed study over a very lengthy period of time of virtually every business 
transaction that the Baltimore Trust Co. had entered into. The report was a 
complete document, covering many hundreds of pages and went into the whole 
situation thoroughly. 

In a general way his conclusions were that there had been on dishonesty in- 
volved in the sense that no one had stolen any money, or in any way defrauded 
the bank, that that in his opinion many acts of the management and failures 
to act had been due to negligence and failure to supervise. 

I was one of the directors myself, and although I didn’t relish the investigation, 
I did recognize that it was not without foundation. From my own standpoint, 
I had nothing to do with the acts complained of and brought out in the suit, 
but when I left Baltimore to come to New York some 6 years before I remained 
a director of the bank, but wasn’t able to get down to many of the meetings. 

I suggested resigning several times, but the management asked me to stay and 
help them with their New York accounts which I did. However, I did recognize 
that I myself may have been less than careful in not attending more meetings. 

I am writing this to tell you that I think Mr. Sobeloff was most fair and just in 
the circumstances and that he did nothing I wouldn’t have done under similar 
conditions. 

Furthermore, I would have no reason for shielding him, because having been 
the greatest sufferer, I was in a better position to judge it than anyone else. 

Sincerely yours, 
JAMES BRUCE. 

Addressed to: “Senator Joseph C. O’Mahoney, chairman, Special 
Committee on Nomination of Simon E. Sobeloff to Circuit Court of 
Appeals, United States Senate, Washington, D. C.” 

We will insert in the record at this point the letter from Mr. Sobel- 
off dated February 17, 1956, addressed to me. 
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(The letter referred to is as follows :) 


OFFICE OF THE SOLICITOR GENERAL, 
Washington, D. C., February 17, 1956 
Hon. JosepH C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR O’MAHONEY: In response to your inquiry I am very glad 
to avail myself of the opportunity to set forth the circumstances pertaining 
to my investigation of the Baltimore Trust Co., conducted 20 years ago. 

This was the largest banking institution south of Philadelphia, and its failure, 
as one can readily understand, seriously affected many people in Baltimore 
city and neighboring communities. When it first ran into difficulty in Sep- 
tember, 1931, members of the business community raised a fund of some 7 or 
8 million dollars in the hope of averting failure. However, in the early part 
of 1933, when the bank holiday was declared by the President, the Baltimore 
Trust Co. closed its doors. It was thereafter unable to reopen. There were 
disagreeable rumors about the conduct of officers and directors of the insti- 
tution. 

Under the Maryland banking laws, the State bank commissioner was ap- 
pointed receiver. Three prominent lawyers were appointed by the court as 
counsel for the receiver. I was not one of them. 

In September 1935, the receiver moved to collect the statutory double lia- 
bility from the bank’s stockholders. I was one of a group of lawyers repre- 
senting stockholders who came into court suggesting that before this liability 
could be exacted, there should be a showing of the nature and amount of 
losses, and a finding that the assessment was necessary to pay the bank’s debts. 

There was a hearing in open court before Hon. Eugene O’Dunne, judge. 
Mr. Henry Thomas, who had been connected with the bank, testified as to the 
extent of the losses. According to his testimony, an examination of some of 
the larger loans of the bank, without broadening the inquiry, revealed losses 
of more than $26 million. Thereupon Judge O’Dunne, in open court, declared 
himself shocked and spoke, in part, as follows: 

“* * * In view of the disclosure and testimony of yesterday as to absolutely 
worthless loans, 18 in number, aggregating $4 million, it becomes the duty 
of this court, when confronted with testimony of such order, to make or cause 
to be made some official inquiry as to whether there was mere banking im- 
providence of the officials of the Baltimore Trust Co. in so doing, or whether 
the facts are pregnant with suggestion of more sinister character. 

a * e e cd * * 


“There would be a more wholesome feeling in the community if some intelli- 
gent, impartial, efficient, disinterested, outside inquiry were made by some 
lawyer skilled in that line of inquiry whose judgment has been accepted in 
the community as fair and impartial, with the understanding that that be 
done unostentatiously and conservatively and that the reports and the con- 
clusions that he reaches be made to the counsel for the receiver, and to no 
one else, to be by the counsel for the receiver analyzed, interpreted, qualified 
and acted on, in their judgment, and as they see fit. 


* * * * * * a 


“* * * To that end, because of the particular qualifications Mr. Simon 
Sobeloff has, experienced as an eminent United States district attorney— 
(and Judge Chestnut has said he was the best that Baltimore has ever had), 
I select him. At a testimonial banquet on his retirement from office I heard 
all present refer to his impartiality and his devotion to public duty—the court 
wants Mr. Simon Sobeloff to make this inquiry, with the understanding that 
his compensation may be considerably circumscribed. The court reserves the 
right to relieve him from further activities, as and when the court thinks a 
proper time to do so, has come. 

“If the question of his impartial activities and inquiry results in disclosures 
that the receiver upon advice of counsel, thinks litigation ought to be insti- 
tuted, why, then, there may be further opportunity and justification for his 
continued services.” (See Daily Record [the legal publication of Baltimore], 


September 14, 1935 issue.) Photostat of entire opinion is attached. 

The judge ordered me to lay aside all other work and to begin the investi- 
gation at once. The task required 9 months of concentrated effort. A pre- 
liminary report was filed on December 31, 1935, and a final report on May 25, 
1936. The court’s instruction was “to approach the problem not in a crusading 
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spirit but with fairness to all concerned,” and the report undertook to refute 
unjust and unfounded suspicions, as well as to present such adverse findings 
as seemed warranted by the facts. It found no basis for criminal prosecutions 
as there had been no fraud or bad faith, but that there had been gross negli- 
gence on the part of certain officers and directors. Several suits were recom- 
mended. One of the attorneys for the received announced that because of per- 
sonal relations with some of the defendants, he would decline to participate 
in the prosecution of the cases, and Judge O’Dunne appointed me to cooperate 
with the remaining two counsel. In that capacity I helped to prepare the suits. 
A sum of $225,000 was ultimately recovered by settlements. 

My participation in the receivership was confined to the limits set forth in 
the judge’s order. I did not advise the receiver in the general administration 
of the receivership, as it was beyond the scope of my appointment. 

Later, Judge O’Dunne ordered the stockholders’ liability to be compromised 
upon payment of $5 per share, which offer was generally accepted by those 
subject to the liability. I did not represent the receiver in any negotiations 
looking to this settlement. My clients paid precisely what all other stock- 
holders paid, in accordance with the publicly announced offer of the court, and 
they received no advantage directly or indirectly through my contact with the 
saltimore Trust Co. in the limited manner indicated above. 

For my services in the investigation I was paid a fee of $30,000 which was 
awarded after a public hearing, and later $7,500 for participation in the suits 
themselves. 

The point which it is important to note is that my representation of stock- 
holders was open and known to all concerned. In fact, having come into court 
as an attorney for stockholders, the judge cited this as one of the reasons for 
my selection to conduct the investigation. 

There is no basis whatever for any suggestion of conflict of interest. It was 
to the benefit and advantage of the general fund and of the depositors and stock- 
holders to recover whatever should rightfully be recovered from the officers and 
directors. Their respective interests did not clash but coincided. In the 20 
years that have elapsed, not a single suggestion of conflicting interest has come 
from any source, until the question was raised in a letter to the chairman of 
the Judiciary Committee. If there had been any basis for such a charge, those 
against whom suits were recommended and who were familiar with all the 
circumstances at the time certainly would not have overlooked it. This thought 
is embodied in the attached editorial from the Baltimore News-Post of January 
16, 1956. Also appended are editorials from the Baltimore Sun and Evening 
Sun, published in the community which had contemporaneous knowledge of the 
above events. In the intervening years I practiced law actively in Baltimore, 
engaged in many civic activities, headed the Maryland Commission for the 
Reorganization of the Administrative Structure of the State, and finally, before 
becoming Solicitor General of the United States, served as Chief Judge of the 
Maryland Court of Appeals, the highest court of the State. 

If any further details aré desired, I am at the committee’s disposal. 

Respectfully yours, 
Stmon E. SOBELOFF. 


{From the Baltimore News-Post, January 16, 1956] 
SOBELOFF QUIZ 


Most Marylanders will feel instinctive resentment because Senator Olin D. 
Johnston, of South Carolina, has asked a special subcommittee investigation of 
past activities of United States Solicitor General Simon E. Sobeloff, of Baltimore. 

Senator Johnston goes gack 21 years in his effort to dredge up grounds for an 
inquiry. 

The mere fact that he asks it, even if there be no valid basis for it, unfor- 
tunately tends to cast the suggestion of a shadow on the distinguished man 
nominated by President Eisenhower to the Fourth Circuit Federal Court of 
‘Appeals. 

Marylanders have known Mr. Sobeloff more years than that as a man of ex- 
traordinary integrity and intelligence and of ever-increasing stature in the legal 
profession. 

They knew him as an able city solicitor. 

They knew him as a respected chief judge of the State court of appeals. 

He gave unpaid service of great value to the State in commission work that 
bears his name. 
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In his appearances before the Supreme Court its members have given marked 
attention and weight to his views on constitutional and other questions. 

Mr. Sobeloff, 21 years ago, by court appointment made a factual analysis 
of the affairs of the then insolvent Baltimore Trust Co. The South Carolina 
Senator says he understands that later Mr. Sobeloff “presented claims for clients 
against the insolvent defendant, the Baltimore Trust Co., wherein many deposi- 
tors and claimants suffered heavy losses.” 

That is a tricky sentence. By its odd juxtaposition of clauses, it rather tends 
to imply that Mr. Sobeloff somehow skinned claimants, although it doesn’t 
actually say so. 

Is there any one who feels that Senator Johnston would have dug back into 
ancient history in search of something to clean up in “fairness” to Mr. Sobeloff 
and others concerned had Mr. Sobeloff not represented the Government in the 
school segregation debate? 

In his appearances before the High Court, Mr. Sobeloff was in the role of a 
sworn official spokesman. In view of the Court’s decision that segregation vio- 
lates the 14th amendment and its jettisoning of the “separate but equal” schools 
principle, we feel that few constitutional lawyers hold that Mr. Sobeloff could 
have taken a much different attitude than he did take toward implementation 
of the decision. 

But his position irked Senator Johnston and some of his colleagues. Thus, in 
the absence of legal grounds for a frontal attack, his confirmation is being de- 
layed by an attempted guerrilla skirmish to the rear—21 years back. That’s the 
way some Senators operate. 


{From the Evening Sun, Baltimore, January 14, 1956] 
THE SOBELOFF NOMINATION 


Mr. Simon E. Sobeloff was originally nominated last year for a seat on the 
United States Circuit Court of Appeals for the Fourth Circuit. When Congress 
adjourned on August 2, the nomination was still in the files of the Senate Judi- 
ciary Committee which had done nothing about it. 

Now the President has resubmitted the nomination. The nomination ought to 
be considered by the committee promptly, and it should be promptly reported to 
the Senate, where we are sure it will receive confirmation. There can be no ex- 
cuse for a repetition of the dilatory procedure followed last year, when the 
committee held up action while individual Senators made what they called “in- 
vestigations.” The “investigators” were southerners who wished to punish Mr. 
Sobeloff for having argued the desegregation cases before the Supreme Court on 
behalf of the Government. Their tactics recall, in a disquieting way, the pro- 
cedure which so long delayed the nomination of Justice Harlan to the Supreme 
Court. That procedure was a disgrace to the Senate and should not be repeated 
now. 

Mr. Sobeloff made an excellent record as Solicitor General. He had previously 
served as chief judge of the Maryland Court of Appeals. His qualifications for 
the post are numerous and impressive. As President Eisenhower himself said 
last July, Congress has a right to make a thorough investigation of a nominee’s 
record, it does not have the right to hold up all action merely to satisfy the per- 
sonal animosity of a few Senators. 


ee 


[From the Sun, Baltimore, January 19, 1956] 


Wry DeEtay LONGER Mr. SOBELOFF’s CONFIRMATION ? 


Once more President Eisenhower has sent the name of Simon E. Sobeloff 
to the Senate for confirmation as United States circuit judge for the Fourth Cir- 
cuit Court of Appeals. At present, Mr. Sobeloff is, course, Solicitor General of 
the United States, a post which he has filled with remarkable wisdom and: 
success. 

When the President submitted Mr. Sobeloff’s name at the previous session, op- 
position immediately developed, led by the two Senators from South Carolina, 
Thurmond and Johnston. Ostensibly they objected because of a feeling that 
the new judge should come from their State which lies within the fourth circuit 
sut no secret was made of the fact that underlying opposition existed because 
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Mr. Sobeloff had so successfully argued the antisegregation cases before the 
Supreme Court. 

The important thing for more open-minded Senators to remember is that Mr 
Sobeloff is a brilliant lawyer, with the widest possible experience and a reputation 
for wholehearted devotion to the public welfare. His first experience was as 
clerk for Judge Morris A. Soper (whose retirement makes the vacancy he is 
selected to fill) and in many ways he has patterned his career after that of his 
first patron. No lawyer could have had a finer mentor. It is true that he has 
had comparatively brief experience on the bench, but that experience was as chief 
judge of the Maryland Court of Appeals, one of the most respected judicial bodies 
in the country. His associates on that court have testified to his quick grasp of its 
procedures and his wholly judicial bearing. And, as for the charge that he dis- 
played bias in the antisegregation cases, the event proved that the members of 
of the Supreme Court accepted his arguments unanimously. What greater proof 
of legal acumen could be presented? 

Underlying all these considerations is this one: The fourth circuit needs its 
full complement of judges. To postpone any longer the confirmation of Judge 
Soper’s successor is to put an unjust burden on that distinguished jurist and upon 
his colleagues on the bench. 


Crrcuir Court No. 2 oF BALTIMORE CITy 
(Filed September 11, 1935) 


IN THE MATTER OF THE RECEIVERSHIP OF THE BALTIMORE TRUST CO., QUESTION 
OF STOCKHOLDERS’ LIABILITY 


Reasons given by the court for the appointment of Simon E. 
Sobeloff in investigate and report on the question of liability of 
either officers or directors of the defunct Baltimore Trust Co., in con- 
nection with loans, settlements, shrinkage of assets, involving a loss 
of some $25 million of other people's money. 


EUGENE O’DuNNE, J., orally (after some general remarks about other features 
of the case): 

Now, I want to make a suggestion, for what it is worth, and which I do with 
some little trepidation. I was shocked at the testimony I heard yesterday given 
by Mr. Henry Thomas, Jr., president of the liquidating corporation (Baltimore 
Trust Corp.) and vice president of the Baltimore Trust Co., with regard to ac- 
tivities of the trust company in the matter of loans, with which subject-matter 
he was, as vice president, in no wise connected. In other words, the matter of 
loans was in another department, and not his. Therefore, what 1 say is not any 
reflection on Mr. Thomas at al. I was shocked at the character of loans he de- 
scribed in his: report, and shocked at the character of collateral accepted by the 
Baltimore Trust Co. for the loans, and was shocked at the magnitude and extent 
of this character of loan. I speak from memory, but in round figures it is $4 
million in loans that is washed out as worthless, without a dollar’s worth of 
collaterial to secure any one of the 18 loans (there was collateral but it was 
worthless) and without any solvency of any of the makers of any of the notes. 
In other words, these 18 loans were money taken out of the bank, belonging to 
other people, and loaned to these 18 borrowers. None of it was paid back, and 
$4 million of other people’s money was in fact thrown away. Now, in the com- 
piled form in which it is reported to the court (without other explanation of 
what may or may not be extenuating circumstances which may at the time have 
seemed to justify the loans, or induced the belief in the value of collateral pro- 
duced), at this time looks almost like a steal, if unexplained. At the same time 
there may have been no bad motives, and the presence of nothing sinister in 
connection with any one of the deals. 

We must not forget that a large part of this business was done before 1929. 
That was before the era of depression, called Coolidge prosperity. Banking 
ideas then were very different from what they are now. Ideas of investment 
were very different then from what they are now. Speculation was the order 
of the day. Some banking was loosely conducted and money was obtainable by 
some, upon mere signature and without security on what might be called in God 
we trust, and in the solvency of the maker we at least have hope. This seemed to 
be the order of these loans under which $4 million of other people’s money was 
thrown away or given away to shrewd or plausible borrowers. 
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I do not know—the report does not disclose who were the officers, directors, 
or other officials Who made these loans. I believe Mr. Thomas was asked and 
that he gave the names of two heads or responsible persons connected with the 
loan department. I forget what names he mentioned. 

Insofar as it is proper for me to do so, I would like to spend a reasonable 
amount of this court’s time (and I think the expenditure of the time is wholly 
justified by the importance of the inquiry) to try to ascertain who was responsible 
for these loans. They may be a subject matter which neither Mr. Page or Mr. 
Sobeloff, or some of the other counsel actively participating here today may 
desire to prod, and they may wish to examine officials of the Baltimore Trust 
Co. to find out who made these loans and why, and whether these officials are now 
alive or dead, and what were the circumstances surrounding the making of these 
loans. What board of directors, if any, and what officials approved of them— 
if approval was in fact had. And whether the loans were regular on their face, 
or whether they were of such character and so negligently passed upon, and the 
money of depositors so improvidently expended, as to spell legal liability of the 
officers and directors of the Baltimore Trust Co. who passed or approved of such 
loans. The inquiry may extend not only to the question of who they were but 
where they now are, and whether the statute of limitations has run upon the 
transactions, and whether there is liability, civil or criminal in character (either 
or both). After we have gotten more detailed facts, the court, upon such testi- 
mony, may be able to suggest to the receiver or his counsel the propriety of deter- 
mining whether legal proceedings should be instituted, if, in the judgment of 
receiver’s counsel, such course seems warranted. What I suggest now is that we 
take enough testimony on the question of these 18 loans aggregating a $4 million 
loss, to determine whether legal action seems appropriate. It is our duty as a 
chancery court (including the receiver and counsel for receiver as an agency of 
the court) to cold-bloodedly pursue such course, as right and justice seem to 
dictate, for the protection of all depositors, who include the widow and the 
orphan, the lawyer, layman, or mere gambler, the solvent and the insolvent, the 
investor and the speculator, who in law all stand upon an equal footing. It is 
our duty to more carefuly ascertain whether there are undischarged obligations 
on the part of the officers and directors or other officials, agents or agencies of 
the now defnnet Baltimore Trust Co. as the result of this most gigantic failure 
in our midst. 

On the other hand a simple inquiry into the real history of the matter may 
disclose such facts and circumstances as to show mere improvidence in invest- 
ment in an era of speculative activity, without moral obliquity, and without 
culpable negligence in the handling of trust funds. In the determination of 
which question, the standard to be used, as the yardstick of measurement, is 
the accepted standard of the year and time in which the transaction occurred. 
So measured, there may be neither criminal nor civil liability, other than the 
corporate indebtedness of the depository of other people’s funds. We know 
that for some years before the crash money was lent with less protection and 
without the security that surrounds it today. We must be sensible and approach 
the inquiry not in the spirit of the crusader but with the analytical judgment of 
a court of equity, using the standards of business judgment of the time, 
and not in this postmortem substituting the symbols devised in the light of 
hindsight and the more hypercritical wisdom that has come to us as a result of 
banking experience since the black Friday and the banking moratoriums. 

How far this suggestion of the court meets with the present appproval of the 
counsel for the receiver, I do not know. In view of the disclosure and testimony 
of yesterday as to absolutely worthless loans, 18 in number, aggregating $4 
million dollars, it becomes the duty of this court, when confronted with testimony 
of such order, to make or cause to be made some official inquiry as to whether 
there was mere banking improvidence of the officials of the Baltimore Trust 
Co. in so doing, or whether the facts are pregnant with suggestion of more 
sinister character. If the latter be not the case, the public is entitled to have 
the consolation of knowing that these banking transactions, resulting in such 
tremendous loss of other people’s money, were at least wholly honest in char- 
acter even if the expenditure and loss was the result of unwise and mistaken 
judgment, but free from implication of moral obliquity. If such be the fact, 
it is the duty of the court, in fairness to the public, in justice to the depositors, 
and in justice to the officials of the bank who handled and lost other people’s 
money, to see that the true facts and circumstances surrounding the loss are 
fairly known, judicially ascertained, and not by whispering campaign pro- 
claimed and misrepresented. 
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There would be a more wholesome feeling in the community if some intelli- 
gent, impartial, efficient, disinterested, outside inquiry were made by some 
lawyer skilled in that line of inquiry whose judgment has been accepted in the 
community as fair and impartial, with the understaning that that be done 
unostentatiously and conservatively and that the reports and the conclusions 
that he reaches be made to the counsel for the receiver, and to no one else, to be 
by the counsel for the received analyzed, interpreted, qualified and acted on, in 
their judgment, and as they see fit. 

In other words, it would be primarily a court report, but one not brought to 
the court direct, but brought to the officers of the court, who are yourself (the 
receiver), and Mr. France, and Mr. Armstrong, and Mr. Wright; as counsel for 
the receiver. Only when they see fit to take action on it and advise the receiver 
of what action they believe ought to be taken on it, is action to be taken. 

That leaves the matter entirely free and open to individual outside lawyers 
personally take any action they want. The appointment of a particular officer 
of the court seems desirable primarily to do that in the public interest, and to 
check back and report to the counsel for the receiver. This at least gives official 
standing to his conclusion, and the receiver’s conclusion tacked on to his. Out- 
side lawyers do not have to agree. To that end because of the particular quali- 
fications Mr. Simon Sobeloff has, experienced as an eminent United States district 
attorney (and Judge Chestnut has said he was the best that Baltimore has ever 
had), I select him. At a testimonial banquet on his retirement from office I 
heard all present refer to his impartiality and his devotion to public duty—the 
court wants Mr. Simon Sobeloff to make this inquiry, with the understanding 
that his compensation may be considerably circumscribed. The court reserves 
the right to relieve him from further activities, as and when the court thinks 
a proper time to do so has come. 

If the question of his impartial activities and inquiry results in disclosures 
that the receiver upon advice of counsel, thinks litigation ought to be instituted, 
why, then, there may be further opportunity and justification for his continued 
services. 

We will adjourn until Monday morning, September 16, with the idea of resum- 
ing the hearing. Draw the order for such appointment, and start the inquiry 
today. 

Mr. France. May I add that he incur no expense without the authority of the 
court? 

The Court. He shall incur no expense without the authority of the court. 


COURT ORDER 

Supplementing oral opinion and reasons stated therein, directed to the written 
up and filed in these proceedings, it is this 11th day of September 1935, by Circuit 
Court No. 2 of Baltimore City, 

ORDERED, that Simon E. Sobeloff, Esq., be and he is hereby authorized and 
directed to make such investigations as will enable him to ascertain whether 
there is any probable cause for holding the officers and/or directors of the Balti- 
more Trust Co., or any of them, liable (and if so, the nature and extent of such 
liability), as the result of their conduct of the business of the Baltimore Trust 
Co, with particular reference to the deposition and administration of the assets 
of said institution in connection with which serious losses were suffered. 

EuGeNE O’ DUNNE. 

Mr. Sosrvorr. Senator, if I may proceed with this memorandum. 

Senator O’Manonry. Please do. 

Mr. Sosevorr. I shall not undertake to refute all the inaccuracies 
that it contains, but some of the major things that seem to me require 
denial, at least. 

Chere is a paragraph No. 2 on page 3 in which it is said : 

That he— 
referring to me— 

did use the confidences and information obtained from these former employers— 
meaning the receiver— 


to his subsequent advantage * * *, 
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I deny that. There is no shred of testimony to support it and no 
responsible witness has come forward or could come forward to sus- 
tain this allegation. 
I would be interested to know upon what that was based. 
There is another paragraph which says that : 
* * * under a judicial masquerade, through a series of legal manipulations, 
he obtained control for a subsequent client of one of the most valuable assets, 


* * * the Mathieson Building * * *, 
You have already heard that I had nothing to do with this man 
obtaining control of the building. There is not a shred of truth in his 
charge. 

There is a paragraph here which says that I violated certain canons 
of ethics, namely, by representing an interest against a client. You 
have already heard the refutation, and I need not go further than to 
say that there is no basis for it. 

So far as confidences and information are concerned, I was not in 
the receiver’s confidence, I received no information, I represented 
him only in the one matter of this suit against the directors. I had 
nothing to do with any other claims. 

Now, I would like to take this opportunity, Senator O’Mahoney 
and Senator Watkins, to disassociate myself from something that was 
said by one of the witnesses appearing ostensibly in my behalf, and 
not at my instance, this gentleman who drew some invidious distine- 
tions between me and the} present members of the court. 

I can only say that I hope that, if confirmed, I can attain a meas- 
ure of the stature as judges that the present members of the court have 
ably demonstrated for a generation. I do not relish that kind of 
support, and I am not responsible for it. 

I don’t know whether you want me to go into some of these other 
matters or not. I am prepared to answer any questions, sir. 

Senator O’Manonry. Mr. Sobeloff, I think it would be well for you 
to give the fullest response that you can, in general, before the ques- 
tions are asked. Some will be asked, no doubt. 

Mr. Sosetorr. Yes, sir. 

Senator O’Manonry. Any other points that you care to make? 

Mr. Sosetorr. May I address myself, then, to, first, the speech that 
I made to the Fourth Cireuit Court of Appeals at Hot Springs, Va., 
in June 1954. 

I spoke in the presence of the Chief Justice of the United States and 
all the judges of the Court of Appeals of the Fourth Circuit and the 
district judges of that circuit and, I may add, about 300 lawyers, 
mostly from the South. In all conscientiousness, I can say that I 
heard no criticism of that speech. It was later printed in full in the 
American Bar Association Journal. 

I received letters, some in commendation, some merely commenting 
on various phases of the speech. Nobody has put the interpretation 
on it that is sought to be put on it in these hearings. 

Senator Warxrns. Mr. Chairman, at this point, it seems to me it 
would be well to have that speech in the record for the information 
of the members of the committee and the Senate. 

Mr. Sosexorr. I should be glad to have it. 

Senator Warxrns. It is printed in the March 1955 issue, volume 41, 
page 229, and I ask that it be made a part of the record. 
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Senator O’Manonery. The speech will be made a part of the record 
at this point. 
(The document referred to is as follows :) 


Earty IMPRESSIONS 


An Address by Simon E. Sobeloff, Solicitor General of the United States, before 
the Judicial Conference of the Fourth Circuit, Hot Springs, Va., June 29, 1954 


When Judge Parker graciously invited me to address this conference of judges 
and lawyers of the fourth circuit I accepted with appreciation and alacrity, but 
as the time drew near I was filled with deep misgivings. What could I say in 
the presence of the Chief Justice and other Federal judges, many of long experi- 
ence and skilled in American jurisprudence and procedure, that would not sound 
presumptuous or trite? 

Moerover, some of the most interesting ideas that came to me had to be 
scratched at the post, as it were, because for one reason or another they were on 
the lengthy list forbidden by considerations of discretion. 

Obviously you would expect me to speak about the work of the Solicitor Gen- 
eral’s Office. Even so, I feel some diffidence in lecturing, out of the fullness of 
4 months’ experience, to men whose daily business is Government litigation. 

The dignity and importance of this Conference entitle it to a more mature 
presentation than I fear I am able to make. It is hazardous to give expression 
to views which ought not to be more than tentative at this stage. So, instead of 
undertaking to supply the answers I shall share with you my early impressions 
and indicate some of my uncertainties and perplexities. 

Here in my home circuit, among old and cherished friends, I will perhaps be 
permitted to speak more freely about these things than I would dare when I go 
abroad in the land. 

One can hardly cross the threshold of the Solicitor General’s Office without in- 
stantly sensing the wide range and entrancing interest of its business. A lawyer 
could spend a lifetime in active practice in Baltimore and never have occasion 
to think about the so-called aboriginal land rights of the Alaska Indians or the 
conflicting water claims of cities and States. He might never be called upon 
to decide whether the marriage of a 14-year-old girl in Arkansas is void or only 
voidable; or to consider a railroad’s liability for burning a national forest, or 
what type of evidence is sufficient to prove the paternity of a Chinese claiming 
American citizenship; or whether giving away calves involves realization of 
taxable income. Hardly would he find it necessary to consider whether the 
Government is liable for the killing of Indian ponies and driving the Indians off 
certain grazing lands in Utah; or whether a forced sale of radar equipment to 
the American Army in the Philippines involves a condemnation for which just 
compensation is due. He might never give thought to what practices are appro- 
priate in weighing cattle arriving at the Chicago stockyards; or whether the 
waters between the island of Catalina and the mainland are a part of California; 
or what is the authority of the Federal Power Commission over natural-gas 
production ; or whether Congress has admitted liability of the United States to 
the State of California for recruiting expenses in the Civil War. 

Nor is he likely to be called upon to try his hand at drawing a decree in any- 
thing resembling the segregation cases. 

Yet these exemplify the typical nature of matters that arise in the Department. 
They also illustrate the vast expanse and diversity of our country and its opera- 
tions throughout the world. The number of certiorari petitions to be considered— 
ours and our opponents’—runs to more than a thousand a year, and the number 
of requests for review in the courts of appeals is even greater. 

Naturally there is a shift in perspective when one changes his position. The 
work in the Solicitor General’s Office is different from that on the bench, or at 
the bar in private practice. 

The judges here will perhaps agree that one of the chief joys of their office 
is to be able to witness a good stiff fight, sometimes even to participate tangen- 
tially, while decorously maintaining strict neutrality with no partisan anxiety 
over the outcome. 

The Solicitor General is not a neutral, he is an advocate; but an advocate for 
a client whose business is not merely to prevail in the instant case. My client’s 
chief business is not to achieve victory but to establish justice. We are con- 
stantly reminded of the now classic words penned by one of my illustrious prede- 
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cessors, Frederick William Lehmann, that the Government wins its point when 
justice is done in its courts. 

When a lawyer in private practice advances an argument, he feels free to 
drive as far as he can. He is out to win that case. He has, it is true, his 
professional ethics, but he has no responsibility for the future of the law. He 
is not fashioning a rule for later cases. Provided only that his contention is 
not so extreme as to arouse resistance, he is free to go as far as he will. But 
the judge writing the opinion must, as you know, be more wary. He must proceed 
with greater moderation and circumspection, realizing that what he says today 
will have to’be faced tomorrow. He is aware that a rule declared in one case 
may be cited in the next. Unlike the lawyer, the judge is confined by his sense 
of responsibility for the symmetry of the law and by his obligation to maintain 
its continuity and conformity to basic principles and traditions. 

The Solicitor General, too, though an advocate, must not forget that his client 
is the United States Government, which is dedicated to the same principles. 
Under our system he has a special relation to the courts and in particular to 
the Supreme Court. It is out of this multiple relationship that the Socilitor 
General's perplexities arise. 

A chief problem is how to reconcile legality with decency and justice. He 
has a delicate and not easily definable function in the development of the law. 
He must be mindful of all of these things in deciding which cases shall be 
appealed from district courts to the courts of appeals and which merit presenta- 
tion to the Supreme Court. 

I do not have the exact statistics and they are not necessary. It is suf- 
ficient to point out that only a small fraction of the cases lost by the Government 
are appealed. In the first place, Government lawyers, like those in general prac- 
tice, may experience that marvelous adjustment of perspective which often 
comes to the most ardent advocate when he loses—that is, the realization that 
he really should have lost. Sometimes the realization comes with the sudden- 
ness of revelation. In this circuit, as I can testify, it may possibly come before 
the end of the inevitable inquisition from the bench. Sometimes, when the trial 
judge or the court of appeals seems to have deviated from the law, and it is 
nevertheless apparent that this was done in an understandable human effort 
to square what is legal with what is just, the Solicitor General, finding no great 
importance in the case as a precedent, may well look the other way and say 
“no appeal” or “no certiorari.” 

A Government lawyer was telling me with a show of shock and dismay 
that in a certain case Judge Parker declared from the bench “well, if that 
is the law, any judge worth his salt will find some way to overcome it.” I 
wasn’t shocked, for if I must make a choice between a judge who is completely 
orthodox and applies without imagination or feeling a rigid rule—and another 
judge who is perceptive of the justice and commonsense of the case, even at 
the expense of some harmless departure from the strictness of the legal for- 
mula—lI prefer the latter. 

I know that you will not misunderstand my meaning. I am not counseling 
a group of experienced Federal judges to become anarchists: I merely say that 
if you find a way to do justice in a hard case, sometimes, not always, the 
Government may find a way not to appeal. I say “not always” for it often 
happens that despite our personal preferences in the instant case, we deem it 
necessary to appeal because of the harm apprehended from the operation of the 
prescribed rule in a wider orbit. 

We can submit, in an appropriate case, without appealing or without seeking 
certiorari where the Government has lost below ; but what do we do when we have 
won a bad case and the opponent carries the matter up on appeal or by petition 
to the Supreme Court? Do we resist, or do we confess error? In the nature of 
things we cannot often confess error, for even the passion for justice would not 
overcome the annoyance of the lower courts if we too often confessed error in 
cases where they had ruled in our favor. One district judge, reversed on appeal, 
suggested, when the Solicitor General refused to seek certiorari, that he, the 
district judge, should have the right to personal vindication by applying for cer- 


tiorari himself. District judges and appellate judges might view the matter 
differently. 





There have been instances, and doubtless there will be more, where confession 
of error is not only in order but is a moral necessity. In this connection I may 
relate the exeprience of a young lawyer on the Solicitor General’s staff, who 
went into court and confessed error, but the court nevertheless gave him an 
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unwelcome decision for the Government. He came back moaning and gloating 
simultaneously, and said “I can’t lose a case even when I try.” 

What impresses me, and depresses me, is that so often neither Government 
counsel nor the court is given the necessary leeway to soften harshness and miti- 
vate aburdities which are inexorably commanded by the law. What Federal 
judge has not been torn in his heart by the inflexible minimum penalty prescribed 
in certain statutes? Recently I attended the Judicial Conference of the Fifth 
Circuit. Half of an entire session was devoted to the recital of instances of un- 
conscionable penalties under the Boggs Anti-Narcotic Act. One judge told of 
a case where a highly respected pharmacist, with no prior record, violated the 
law by giving someone a small quantity of a narcotic drug to relieve acute suffer- 
ing. He did it for no personal gain, but for humanitarian reasons, expecting 
that a doctor’s prescription would follow. The evidence of the violation, how- 
ever, was entirely clear and the jury was about to bring in a verdict of guilty. 
The judge related how he sent them back after explaining that if they convicted 
the defendant he would have no choice but to impose a minimum 2-year sentence. 
The jury then considered the matter further and brought in a verdict of “not 
guilty,” to the immense relief of the judge. Of course, this is not an edifying 
story ; but who can fail to sympathize with a judge put in such a difficult position 
by a rigid law passed by men of good motives who fail to foresee and under 
stand the consequences of their legislation? 

Similarly, in some of the immigration and naturalization cases, both the law 
and its administration have, I fear, gone far beyond what would appear neces- 
sary to carry out policy, and needless hardships are being inflicted. Admittedly, 
the remedy cannot be supplied by judges alone. The Congress has broad pow- 
ers in this area. Insofar as administration plays a part, Attorney General 
Brownell is already moving to relieve the abuses in bail procedures and more 
will be done, I am sure, under the new Commissioner of Immigration and Natural- 
ization, General Swing, who combines with his Army disclipline a warm and 
understanding heart. 

This brings me to the more general, still unresolved problem of the role 
of the courts in the review of administrative action. This I see exemplified 
again and again in the steady stream of papers that flow across my desk. 

It is a difficult dilemma: On the one hand is the obligation to respect the 
separation of powers, for the disregard of this principle would itself lead to 
tyranny. Personalized judgments to meet particular cases are, we know, fruit- 
ful sources of future trouble. We must take care that that which satisfies the 
felt need today shall not breed confusion tomorrow. On the other hand is the 
limited but still broad role of the judiciary in determining whether fundamental 
rights guaranteed by the Constitution have been violated by the arbitrary exer- 
cise of power. 

It has been pointed out that the due process clauses of our fundamental law 
are unique among national constitutions, even in the English-speaking countries. 
Yet this is an established feature of our constitutional system. In appropriate 
cases the power must be eXercised with firmness and vigor, albeit with dis- 
cretion. Experience has shown what is likely to happen when a court declines 
to interfere, out of deference to the separation of pwers, even though the ad- 
ministrator has acted harshly, cruelly, and outrageously. These are not my 
udjectives; the Supreme Court used them in a recent case, where it castigated 
the action under review but upheld its legality. In that case the action was 
mandatorily required by the statute, but sometimes administrators go to great 
extremes in what they think is a proper exercise of discretion. Only too often 
the administrator’s ears tune out these denunciations; he hears only that his 
conduct is legal and he feels that he has been granted a license to continue in 
his course and go even further till checked. Each branch of our Government 
is limited by the others, but each must on occasion check the others if justice 
is to be achieved. In deciding in a given case whether to appeal the action of 
the reviewing court, these are among the pertinent considerations. 

The Southland Manufacturing Company case (201 F. 2d) in this very circuit il- 
lustrates well that the Administrative Procedure Act failed to supply the hoped 
for guiding test as to how the reviewing judge determines whether or not to sub- 
stitute his judgment for determinations of fact by administrators. As you know, 
that case evoked sharply divergent views by two of our most respected jurists, 
Judge Parker and Judge Soper. 

A sometimes bothersome feature of the Solicitor General’s duty of deciding 
What business to present to the Supreme Court is in dealing with the Government 
agencies concerned. His is the task of resisting their tearful importunities to 
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seek review of cases they have lost. The loss seems to them calamitous. Their 
preoccupation is with the immediate result, or at least their purview is likely 
limited to their particular work. The Solicitor General must seek a broad 
perspective of the total law business of the United States, not merely the pro- 
gram of any single agency. 

A principal task of the Solicitor General is to determine when not to press 
for a victory in court, for sometimes a victory may prove more disastrous than 
a defeat. And what lawyer of experience has not noted that there are ocea- 
sions when it is wiser to leave a point obscure than to obtain clarification? 

Dealing with the agencies is, however, the less difficult part of the job. After 
listening to them, we can “tell them.” Our relation to the Supreme Court pre- 
sents problems of greater complexity. 

The Solicitor General decides—in many instances finally—what questions 
shall not come before the Supreme Court, and he must therefore address himself 
to the inquiry, “What kinds of legal problems does the Court wish to entertain?” 

The Court, as you know, does not customarily declare its reasons for grant- 
ing or denying certiorari. There are nine minds that have been known to dis- 
agree, and none has fully revealed itself. We know that different approaches 
are possible. One Justice may vote to grant or deny certiorari for one reason, 
and another may agree with him for an entirely different reason. We are told 
on the highest authority that denial means nothing more than that four favor- 
able votes were not available. Under these circumstances, how is the Solicitor 
General to divine the overall plan of the Court in the selection of cases? There 
is no pat answer, for there are no clear criteria. What is a case for the Court 
is not precisely measurable. It has to be felt; it cannot be demonstrated. There 
are many surprises. 

At the beginning of the last term the Federal Power Commission joined with 
the Phillips Petroleum Co. in petitioning for certiorari to settle an important 
question as to the jurisdiction of the Commission in the regulation of the natural- 
gas industry. The petition was denied. Phillips then filed a motion for recon- 
sideration. The Government declined to join in this motion out of deference 
for the rule which forbids motions for reconsideration except where new matter 
is to be presented. The Solicitor General’s Office is perhaps more scrupulous 
in observing this rule than are some others. To the surprise of the profession, 
certiorari, though previously denied, was granted. 

Again, a man convicted by the State courts of New York of murdering his 
parents sought certiorari to raise the validity of his confession. He claimed 
that with the connivance of State officers a psychiatrist ostensibly called to 
treat him extracted the challenged confession. Certiorari was denied. Never- 
theless, most unexpectedly the Supreme Court saw fit to review the same ques- 
tion when it was raised by the same defendant on habeas corpus in a Federal 
court. 

Shortly after coming to Washington I paid courtesy calls on each of the 
Justices. No two seemed to have exactly the same standards for certiorari; 
most of them said frankly that the standards defy formulation. One Justice 
told me that the sum involved had little weight with the Court, but that he per- 
sonally was influenced by that factor. I asked him what was the dividing line, 
and he answered quite seriously that when he saw the Government lose $20 mil- 
lion he thought the case might be worth looking at. He spoke this as one might 
confess a personal idiosyncracy. 

The Court may reject a case, not because the question is unimportant, but 
because it thinks the time not ripe for decision. In our system the Supreme 
Court is not merely the adjudicator of controversies, but in the process of adjudi- 
cation it is in many instances the final formulator of national policy. It should 
therefore occasion no wonder if the Court seeks the appropriate time to con- 
sider and decide important questions, just as Congress or any other policy- 
making body might. For example, for several years before taking the school 
segregation cases the Court repeatedly turned away opportunities to decide 
questions in that area, perhaps because they deemed them premature. Lately 
it declined to review a ruling on segregation in public housing, perhaps because 
the Court thought it best, after deciding the school cases, not to say more on 
other aspects of segregation at this time. Or the Court may think the record 
in the case at hand not adequate or otherwise unsuitable to raise and decide the 
point. We can only speculate. In the decision of great constitutional questions, 
especially those which are in the realm of political controversy, timing can be 
of supreme importance. 
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One can hardly fail to be impressed with the growing finality of the courts 
of appeals of the several circuits in the disposition of ordinary litigation. The 
Supreme Court has in late years steadily decreased the number of cases it will 
consent to hear, limiting the volume of business within its discretionary juris- 
diction under the act of 1925. Last term it granted 88 certioraris, as compared 
with 193 in 1940. Only 8 percent of the petitions filed were accepted as against 
22 percent in the earlier year. As to cases heard and submitted there were but 
116, while in 1940 there were 204; 10 years earlier there were 267. 

Of the 88 certioraris granted 52, or two-thirds of the total, were brought by 
or against the Government. Of certioraris sought by the Solicitor General only 
40 percent were granted—a decline from 80 percent of such petitions granted 
only a few years ago. It is significant that the Solicitor General himself had 
severely culled the cases and applied for certiorari in substantially less than 
half of those in which some Government agency urged him to do so, in fact in 
about 12 percent of the total cases lost. Still the mortality in the residue was 
more than half. Private lawyers were successful in only 6 percent of their 
petitions for certiorari. 

Plainly, the Supreme Court does not consider that it would make the best 
use of its time and energy if it were to serve merely as another appellate court. 
Almost a quarter of a century ago, Chief Justice Taft declared that a litigant 
is entitled to 1 appeal, not 2. Even a conflict between the circuits is no infallible 
assurance of favorable action on a petition. Increasingly the Justices seem to 
regard their function as that of a gyroscope to keep the ship on an even keel, 
confining themselves more so than in the past to the consideration of grave 
national issues. 

Tax litigation, so prolific a decade ago, appears now almost dried up. One 
Justice told me that the place to seek corrections in tax law is Congress, even 
when a court of appeals seems to have misinterpreted a statutory provision. 
Nevertheless, at the end of the term earlier this month the Supreme Court unex- 
pectedly granted a whole series of certioraris in criminal net-worth cases and 
reinstated a number of such cases previously declined. 

At the outset I told you that I would not undertake to give final answers, but 
would discuss the work and its problems. The office is not exempt, for there 
is no exemption, from the anxieties which attend any serious undertaking. 
Intertwined with these, however, are deep satisfactions, as you must perceive 
from what I have already said. 

Mr. Justice Jackson, when he was Solicitor General, once told of a letter ad- 
dressed to “The Celestia! General,” Washington, D. C., and he rejoiced in the 
fact that the Post Office had no difficulty in determining that it should be delivered 
to him. I do not lay claim to “celestial” recognition, but there are solid compen- 
sations here; among these are the opportunities for association with able high- 
minded men in the office and elsewhere in the Department of Justice. 

I prize a letter which I received from Mr. William Marshall Bullitt who was 
Solicitor General in President Taft’s administration—over 40 years ago. This 
is what he wrote me: 

“If a lawyer desires only professional work, there is not an office in the country, 
State or National, that is to be compared with the Solicitor General, in the range 
of subjects to be considered and studied, and in the rare opportunity to argue 
creat cases before the Supreme Court under the most favorable conditions as the 
representative of the Government. 

“It will bring you int» relation with that great Court and its members in such 
a way as to color the rest of your professional life.” 

If the possibilities of this office are to be realized, the incumbent must strive 
to learn the meaning of the process he seeks to guide. He must try to discover the 
social tensions, the reverberations of strife and passion, the political issues, the 
clashes of interest that are dressed up in technical legal forms. With what wis- 
dom he can muster he must endeavor to foresee the consequences of his acts 
upon the future course of the law. What is the essence of it all? What spirit 
can be perceived that stirs this variegated mass of litigation? What does it 
signify and what does it portend, for good or ill? As the lawyer for the Govern- 
ment and as an officer of the Court acting within the proper limits of his special 
function, his constant endeavor must be, without falling prey to his own fetishes 
but obedient to the legislative policy laid down by others, to channel this mighty 
stream so as to strengthen the foundations of our society, to make freedom more 
secure and to promote justice between man and man and between the Government 
and its citizens. 
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Mr. Sose.orr. The suggestion has been made that I was advocating 
some strange and heretical doctrine of law about the role of the 
Supreme Court in our system of government. I think what I said is 
as orthodox as any expression that has ever been made in the long 
legal history of this country: 

I was only saying what every judge and every lawyer knows. I 
was not advocating there any notion that courts have the right to set 
policy for the Nation over Congress. In fact, the very speech that is 
brought up contains a denial of that. 

For example, in the course of that speech I said—I was talking 
about the review of administrative action in the courts, and I said: 

This I see exemplified again and again in the steady stream of papers that flow 
across my desk. 

And I commented: 

It is a difficult dilemiva: On the one hand is the obligation to respect the 
separation of powers * * *, j 

IT think that is a refutation of the interpretation that has been put 
on the other sentence 

Senator O’Manonry. This was written while you were occupying 
your present position ¢ 

Mr. Sose.orr. Yes, sir. I had been in office a few months. In fact 
I called the address Early Impressions. I said: 


On the one hand is the obligation to respect the separation of powers, for the 
disregard of this principle would itself lead to tyranny. 


Now, any man who thinks that cannot think what is being attributed 
to me by these critics. I said: 


Personalized judgments to meet particular cases are, we know, fruitful sources 
of future trouble. We must take care that that which satisfies the felt need 
today shall not breed confusion tomorrow 
and so forth. 

And in the concluding sentence of that same speech, I gave recog- 
nition to the same idea that the legislative policy of the Nation is 
paramount, that Congress makes policy. I said, speaking of the 
cluties of my office, and of the variety of litigation : 





What does it signify and what does it portend, for good or ill? As the lawyer 
for the Government and as an officer of the court acting within the proper limits 
of his special function, his constant endeavor must be, without falling prey to 
his own fetishes but obedient to the legislative policy laid down by others, to 
channel this mighty stream so as to strengthen the foundations of our society, 
to make freedom more secure and to promote justice between man and man and 
between the Government and its citizens. 

T submit that is the very opposite of what has been attributed to me. 

Senator O’Manonry. Let me ask, do you want this committee and 
the Judiciary Committee to understand that if you were to be con- 
firmed to the position to which you have been nominated, you would 
not undertake at any time to elevate the court to a policymaking 
branch of the Government ? 

Mr. Sosevorr. I would certainly not alter the form of government, 
Senator O’Mahoney. I would do what judges who are conscien- 
tious and who obey their oaths do: I would confine myself within the 
judicial sphere. 

I have in various expressions, as well as in conduct, indicated my 
respeci for that separation of powers, and it comes as something of a 
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shock to have a sentence lifted out and a whole theory spun out and 
attributed to me which is entirely foreign to my thought. 

Senator O’Manoney. One of the opinions that was attributed to you 
this morning in the testimony was that you advocated the timing of 
decisions by the Supreme Court to facilitate the purpose of the deci- 
sion. 

Mr. Sosevorr. I thank you for calling my attention to that. 

Senator, I was not advocating anything there. I was describing 
the facts of life. Every lawyer knows that the Supreme Court juris- 
diction is largely voluntary. Only in a very few instances is there a 
right of appeal to the Supreme Court. In most instances, application 
is for certiorari. The Court grants or denies certiorari without giving 
reasons. 

I was addressing a group of judges and lawyers, and it is a matter 
of professional interest for them to understand something about the 
process, the operation of the Supreme Court. I was indicating that 
the Supreme Court does what you know and what all of us know it 
does. In selecting which cases it will hear, it considers, first, the im- 
portance of the problem; second, whether there is a conflict between 
the circuits; thirdly, whether the question is ripe for determination. 

One of the things that the Justices speak of often in their opinions 
and in their extrajudicial expressions is whether a certain question 
is ripe for adjudication. 

Why, only last week they refused to decide a question because it was 
not ripe for determination. They do that every Monday. ‘There is 
nothing new or startling in that. 

Senator O’Manonry. May I interrupt you to say that I recall as a 
young man a great humorist by the name of Finley Peter Dunne, who 
wrote a column called Mr. Dooley. I read these columns with great 
avidity, and I remember upon one occasion his saying or putting words 
in the mouth of Mr. Dooley, the remark, “Even the Supreme Court 
follows the election returns.” 

Perhaps that is what you had in mind. 

Mr. Sopexorr. Senator, don’t you think I have got enough troubles 
now without commenting on that? [Laughter. | 

One of my critics here today, Senator, quoted from another speech 
that I made—— 

Senator Warkins. Before you leave this one 

Mr. Sopeterr. Yes, sir. 

Senator Warxkrns (continuing). I want to call your attention to 
some language that has been criticized and was criticized by witnesses 
this morning. I assume that is what they were talking about. It is 
on page 232, the bottom of the first column : 





The Court may reject a case, not because the question is unimportant, but 
because it thinks the time not ripe for decision. 


You have already commented on that. 


In our system the Supreme Court is not merely the adjudicator of controversies, 
but in the process of adjudication it is in many instances the final formulator of 
national policy. 

And that is one there has been a lot of criticism on. 

Mr. Soze.orr. That is as true as the statement that 2 and 2 make 4. 

Senator Warkrns. How do you interpret that language? What is 
your justification for saying what you said there ¢ 
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Mr. Sosnevorr. Yes. Let me take, by way of example, a few of the 
cases that I myself argued in my short tenure as Solicitor General. 

The first case that I argued was the case of the Franklin National 
Bank v. New York. The issue there was as to how far New York 
could, by statute or administrative action, control the methods of 
national banks in New York in advertising for savings accounts. And 
that raised a question of distribution of power between the Nation 
and the State. 

Now, the Court unanimously decided that the attempted regulation 
there was illegal. There a national policy was declared by the Court. 
It had to be. There is nothing in any act of Congress that spells it 
out clearly. 

There is a national bank system created by acts of Congress, but 
that particular problem which was before the Court was not en- 
visaged. 

How can the Supreme Court, when it is confronted with conflict- 
ing claims under State and national legislation, determine the ques- 
tion? It tries, in interpreting the national policy as laid down by 
Congress, to see what competing considerations of policy apply. If 
Congress has spoken clearly, then the Court has no function. If 
Congress has acted within its scope of authority of the Constitution, 
the Court has no function except to give force to that, to give effect 
to that congressional will. 

Senator Warkrins. If I understand you correctly, the Court de- 
clared under the Constitution what the policy was that would be an 
abuse of powers on the part of the States. 

Mr. Sosetorr. It declared the national policy as indicated in the 
Constitution. 

Senator Warkrns. And the Court has to declare what is the national 
policy under the Constitution. 

Mr. Soseorr. Yes. 

Senator Warkrns. That is, when one of those conflicts comes up. 

Mr. Sosevorr. Yes. When Congress has, within the exercise of its 
proper function, indicated a policy, of course the Court is bound by 
it. Where Congress has exceeded its power, it is the duty of the 
Court to say so. 


John Marshall said that 150 years ago, and it has been said periodi- 
cally ever since. 

Or take, for example, a case involving the authority of the Govern- 
ment here in the District of Columbia to condemn land for redevelop- 
ment purposes and for slum clearance. The question was whether, in 
condemning a whole area, the owner of a piece of property that is 
itself not a slum could be made to give up that property to this public 
purpose; and especially whether he could be made to surrender that 
property, with compensation of course, when the plan called for the 
redevelopment and the resale of the property to private owners. 

Now, there is nothing in any clause of the Constitution which deals 
with that in terms. There is nothing in any act of Congress which 
deals with that in terms. 

A question was also raised in that very case as to whether redevelop- 
ment and condemnation could be employed for esthetic purposes as 
well as to clear up slum conditions. There isn’t any criterion that 
you can turn to in any act of Congres which gives you the answer. 
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There is a perfect example of where the Court, considering all the 
policies, declares what is the real meaning of the Constitution and 
the acts of Congress. 

That is not to suggest in the remotest, and I did not then suggest 
and I would not now say, that the Supreme Court has the right to 
substitute itself for Congress in declaring national policy. 

Senator Warxiys. It has been said, I know some of the critics have 

said you have gone so far as to say the Supreme Court can actually 
legislate. 

Mr. SosexorF. I have never said that. On the contrary, let me say, 
I have said the opposite. 

Senator Warkins. Go ahead. I was going to ask another question, 
but | would rather have you answer that first. 

Mr. Sosevorr. Well, reference has been made here to a speech that 
I delivered at the Ninth National Conference on Citizenship here in 
Washington at the Statler Hotel in September 1954. Judge Parker 
was the presiding officer of that conference, and present were six mem- 
bers of the Supreme Court of the United States, and many other 
judges and lawyers, and about a thousand other people—hardly a 
place for me to voice an heretical doctrine. 

I said the very same thing that I said before the fourth circuit, and 
I gave recognition to the fact that judges have no right to disregard 
the separation of powers. I said the very opposite of what is attrib- 
uted to me. 

Let me read you a paragr aph : 

“The rule of the majority’—I was speaking now about freedom; 
the title of the address is “Who Guards Our Freedoms?” 


The rule of the majority is itself subordinate to the overriding restrictions 
of the Constitution so that a majority shall not oppress a minority. The Con- 
stitutional Convention went one step further. It ordained a separation and 
distribution of the Federal powers among the several departments of Govern- 
ment so that each would to a degree restrain the others and none could become 
so powerful as to threaten the people’s liberties. This feature of our Govern- 
ment, though it concerns structure, is an essential check against abuse of power. 
The principle it embodies is currently under active public discussion and appro- 
priately has been made a theme of this conference. It is one that needs to be 
continuously reaffirmed and revitalized. 

And I go on to discuss how, in the totalitarian governments, they 
disregard the separation of powers, and I attribute many of the woes 
and oppressions under that form of government to that disregard. 

So I say implicit in everything that I have ever said is a recognition 
that the courts have their function, but it is a limited function as the 
courts have always recognized. I have never suggested that courts 
are the legislative branch of the Government or that they can, to suit 
themselves, legislate. 

Senator Watkins. As I get it from your statement on this quota- 
tion I just read to you, you are reciting what has actually happened— 

Mr. Sosetorr. Exactly. 

Senator Watkins (continuing). In the Supreme Court over the 
years. 

Mr. Sosevorr. Exactly. 

Senator Warktns. That in determining some of these questions, 
they are in effect determining national policy with respect to that 

Mr. Soserorr. When the Court, for example— 
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Senator Warkrns (continuing). Within the framework, of course, 
of the Constitution. 


(The speech Who Guards Our Freedoms? is as follows :) 
Wo GuaArbs OUR FREEDOMS? 


The Honorable Simon E. Sobeloff, Solicitor General of the United States 


Solicitor General SoneLorr. I think I can say with all genuineness that it is 
going to be a tough assignment to follow what we have just heard. 

The presentation that Mr. McNees made not only raises a question, it points 
to the answer. 

It is fitting that this annual Conference on Citizenship is held in connection 
with the anniversary of the adoption of our national Constitution. 

Our purpose in meeting here is an important one and is basically twofold. 
We are here to renew our vows of fealty to the great heritage which our Consti- 
tution embodies, and to counsel together on the means of securing its blessings 
for ourselves and our posterity. , 

This conference owes its existence to the joint efforts of two great American 
interests—the concern for public education, represented in an unofficial body, 
the National Education Association, and the concern for the orderly and just 
administration of Government, represented by the highest law-enforcement officer 
of the Nation. The union of these two expresses in large measure the faith that 
the American people have in their Government and in themselves. 

A friend to whom I mentioned that I had been honored with your invitation , 
to speak from this platform asked, “Is this another conference where people get 
together to say the same things year after year?’ The question, though per- 
haps asked facetiously, raised a point that merits serious consideration. I an- 
swered his question with a series of questions: “You ate breakfast yesterday ; 
yet you wanted breakfast again this morning. Why? You bathed and shaved 
yesterday, and the day before, and yet you did the same this morning and will 
repeat the performance tomorrow and for many tomorrows. Why? You played 
golf last weekend, yet you plan to play again this weekend. Why? 

The answer is that living is to a large extent a repetitive process. Mankind 
gets so weary of routine that we tend to forget that some of the most solid satis- 
factions of life come from acts that are done again and again in the normal course 
of living, and our needs are not satisfied by a single act. We are not like the 
Chinese philosopher, who while visiting this country was invited to see a horse 
race and is reported to have declined, saying that he did not care to go because 
it was already well established that one horse can run faster than another. 
This man could not have been serious, and was probably slyly pulling someone’s 
leg. We all derive enjoyment and stimulation from hearing old songs, attend- 
ing familiar operas, rereading favorite books, and looking at well-beloved pic- 
tures ; yes, and watching horse races. 

However, this may be, we know that learning and teaching involve constant 
repetition. One of the leading students of our western social and political insti- 
tutions, Crane Brinton, professor of history at Harvard, has often remarked that 
politics is not a cumulative science, that is, that most of the important lessons 
of statecraft have to be relearned by each succeeding generation. 

In a sense this is very discouraging, for it reminds us what high tuition fees 
mankind has been called upon to pay again and again in the series of repetitions 
that constitute human experience. However, the idea has its hopeful side: It 
offers assurance that the problems of our day, baffling and frustrating as they 
seem, are in their essence not new but have occurred in one form or another in 
earlier times; yet mankind has managed somehow, albeit at enormous cost, to 
meet and overcome them. 

It is one of the most impressive facts of American history that the men who 
met at Philadelphia to write a constitution were among the more conservative 
members of their respective communities; yet from such parentage sprang one 
of the most liberal documents of government ever penned. Moreover, in 1787 
there was no universal suffrage and the Constitution was ratified in the States 
not by vote of the general population but by delegates selected by voters who 
themselves were limited to the propertied classes. Nevertheless, to make the 
Constitution acceptable, these same people exacted a promise for a series of 
amendments which would specifically guarantee the rights of individuals and 
reserve rights to the States. 
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Historically, there has persisted in this Nation a continuous and unflagging 
concern with these rights of local governments and of the individual, and their 
vindication has been a major preoccupation of both Federal and State courts. 
Full appreciation of our Bill of Rights cannot be expected from one who is un- 
acquainted with the long and painful history which gave it birth. Its provisions 
are not abstractions spun from the brains of political theorists, but stem from 
vivid experience of the founders of our Nation with excesses committed in 
English criminal prosecutions and other oppressions. 

What distinguishes the Constitution we venerate from other documents of 
state? Lofty ideas of government were not newly discovered at Philadelphia. 
Philosophers through the ages had formulated them, and rulers had occasionally 
honored them in practice. But nowhere and at no time had they been gathered 
together and comprehensively embodied in the basic law of a nation with the 
aim of protecting it by every known device against despotism. Nowhere do we 
find so careful an enumeration of limitations upon government, recognizing that 
the citizen has rights which government itself may not invade, and that the law 
is above the officers of government as well as the governed. 

The rule of the majority is itself subordinated to the overriding restrictions of 
the Constitution so that a majority shall not oppress a minority. The Con- 
stitutional Convention went one step further. It ordained a separation and dis- 
tribution of the Federal powers among the several departments of Government 
so that each would to a degree restrain the others and none could become so 
powerful as to threaten the peoples’ liberties. This feature of our Government, 
though it concerns structure, is an essential check against abuse of power. The 
principle it embodies is currently under active public discussion and appropriately 
has been made a theme of this conference. It is one that needs to be continuously 
reaffirmed and revitalized. 

The barbarism which flared in Germany for a decade or more, and now the 
violence and wretchedness in Russia and the satellite countries behind the Iron 
Curtain, are daily reminders of the degradations and calamities that come in- 
evitably from unbridled power. The Constitution’s framers knew that all 
power—even in the hands of good men—tends to become unbridled and arbitrary. 
Nothing influenced the architects of our Nation so powerfully as the determina- 
tion to check and limit power and subordinate it to law. The idea is em- 
bodied in the words which appear above the entrance to the Supreme Court: 
“Equal Justice Under Law.” These words summarize a prime objective of 
civilized society—the achievement of justice through rational, dispassionate, 
even-handed application of law. That is not something rigidly mechanical but 
rests upon deep comprehension of the human and moral values involved judg- 
ment. 

There are implanted in the nature of man both a deep passion for freedom 
and a fear of it. When hard pressed, economically or psychologically, men can, 
as we have seen, become confused and deluded. They then may forget the 
lessons of history and think of their liberties as less desirable than their security. 
They may even welcome submission to despotism in their flight from the uncer- 
tainties and dangers of freedom—for there are alarming uncertainties, and 
treacherous dangers. After all, in the long history of man, freedom has been 
his possession for a comparatively short time. The understanding of freedom 
requires a maturity which not all have achieved. The psychology of slavery is 
not easily extirpated. This strange ambivalence in human nature—the desire for 
freedom and the dread of it, the yearning for freedom and the flight from its 
burdens and obligation—is played upon by men who lust for power. 

Liberty, as has often been pointed out, is not something that we can win 
once and for all time, and having won it sit back and rest and enjoy it. It is 
like a vineyard that needs to be cultivated and constantly tended. If neglected, 
it can become overrun by noxious weeds, and there is always danger from the 
little forces who spoil the vines, the vines that have tender grapes. 

The function of educational institutions in our form of government is the 
serious one of training citizens, native and foreign-born, in their youth and in 
their adult years too, to understand both freedom and slavery, and to prize 
freedom so that they will use independence with full realization of their com- 
munity responsibilitiees. In this task the free press, radio and television are 
auxiliaries of school and college. 

A lesson that must be taught again and again and yet again is that sub- 
version and tyranny do not suddenly engulf a nation. Tyranny does not present 
itself in its true form, for if it did it would have little chance of succeeding. It 
insinuates itself gradually, proceeding from small beginnings, and not at first 
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against the powerful but against the weak and the despised. The practices of 
despotism must be resisted and checked early before they become established. 
The constitutional protections asserted by a Communist or a gangster today 
may tomorrow be the necessary shield of an honest and responsible man. This 
is not to say that we should be soft-headed in dealing with treason; but it is 
important not to confuse honest dissent with disloyalty. We must strive to the 
utmost to overcome and prevent misuse of constitutional rights by unworthy 
persons without, however, losing faith in those rights. If we tolerate usages 
destructive of freedom, if we put men in fear so that they dare not exercise 
the rights of free men, we cannot be sure that the process will stop with the 
first victims. These may be persons who richly deserve their fate, but the cir- 
cle tends to widen and include others indiscriminately. One of the sagest of the 
Founding Fathers, Benjamin Franklin, said, “They that can give up essential 
liberty to obtain a little temporary safety deserve neither liberty nor safety.” 

National security and the preservation of individual rights—these two—can and 
must be achieved together. The goal is to survive as a nation, and as a nation 
of freemen. We cannot hope to have freedom if a foreign tyranny overwhelnis us; 
and it is equally certain that we shall not have freedom if we destroy it ourselves. 
If in our pursuit of evildoers we ourselves pull down the edifice of freedom, where- 
in is our triumph? 

Mr. Justice Jackson, when he was Attorney General said: “Now some per- 
sons tell us that at last we are caught in a dilemma; that if we preserve our 
liberties we leave ourselves vulnerable to those who would take them from us; 
that we must choose between freedom and safety. Such persons misunderstand 
the meaning of freedom. Their dilemma is an imaginary one and comes of our 
superficial knowledge of the history of our liberties and the meaning with which 
generations of statesmen and jurists have endowed them. They regard liberty 
as a luxury which they would hang onto as long as possible; but if necessary they 
would give up some of it to obtain greater safety. Only those who regard liberty 
as a luxury could see it as a weakness, and fear for their safety. I prefer to 
regard liberty as a power and as the basic source of strength without which men 
eannot survive. Liberty is not a luxury to be enjoyed, or a theory to be defended ; 
it is a weapon to be used.” 

We hear today many strident and impatient voices. There are those who cite 
instances in American life where we have failed to liye up to our lofty traditions. 
Of course, we have not been perfect, and it is not possible to achieve perfection 
in a single bound, or perhaps ever. Democracy is an unfolding process, not a 
static condition. It is an ideal toward which human beings with all their weak- 
nesses and limitation strive. Mr. Justice Frankfurter expresses the idea for 
us. “Democracy,” he says, “is a beckoning goal, not a safe harbor. * * * It is 
an unremitting endeavor, never a final achievement.” 

On the campus of the University of Chicago, Chief Justice Warren a few days 
ago dedicated the American Bar Center as an instrument of American lawyers 
for research looking to the improvement and development of the law and legal 
institutions. As spokesman for the American bar, the Chief Justice uttered a 
sentiment shared by all Americans who love freedom: “We are determined,” he 
said, “to create the climate essential to the constant improvement of the text 
of our law and its application to the affairs of people.” 

The climate to which he referred must be found in the hearts of the people 
themselves. The Chief Justice formulated his ideal, which is the common ideal 
of good Americans, in these words: “Every political concept is under scrutiny. 
Our American system like all others is on trial both at home and abroad. The 
way it works; the manner in which it solves the problems of our day; the ex- 
tent to which we maintain the spirit of our Constitution with its Bill of Rights, 
will in the long run do more to make it both secure and the object of adulation 
than the number of hydrogen bombs we stockpile.” 

Let us not forget that the climate of freedom, mentioned by the Chief Justice, 
relates not alone to political operations. It is not to be measured in court de- 
erees merely. Equally important ingredients of this climate, determining whether 
it shall be benign or otherwise, are the attitudes of people in their everyday life, 
in their relations with their neighbors. When we appraise the climate of freedom 
it is pertinent to inquire—what examples do people set for their children in the 
treatment of those who differ from them in religion or race or culture? Do they 
in practice set up categories in citizenship that draw false distinctions between 
native and foreign born, in violation of the spirit of our Constitution which rec- 
ognizes no second-class citizens? How far do people treat others with justice and 
consideration in private dealings? And generally, are they willing to accord to 
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others the right and the opportunity to be fully what they are without fear of 
coercion of molestation if they avail themselves of their legally acknowledged 
freedoms? 

In his inaugural address, President Eisenhower spoke these simple but magnifi- 
cent words: “Whatever America hopes to bring to pass in the world must first 
come to pass in the heart of America.” 

No thinking person can deny the gravity of the times; no feeling person can 
fail to be concerned. Patriotic Americans cannot be complacent. In the course 
of our national history we have sometimes faltered, yet we have always returned 
to our ideals. Soberly considered, it is to be doubted if anything in modern 
experience goes to the extreme of the alien and sedition laws of a century and 
a half ago; but freedom survived because these restrictive measures, ill con- 
ceived shorteuts to security, found no response in the true heart of America. 

Similarly, I am convinced that departures in our immigration laws from the 
traditional role of America as a haven for the oppressed will before too long 
be corrected, as the President has urged. While recognizing the good motiva- 
tions of those who enacted the present laws, I respectfully submit that these 
provisions are working unnecessary hardships without compensating advantage 
to the Nation. They go far beyond the needs of security or economic protection. 
When realization of this enters the heart of America the American conscience 
will bring about a restoration of the wiser and more beneficent policies of an 
earlier day. These policies were not only more generous and humane, but they 
served the highest interests of the Nation. People of diverse antecedents who 
were afforded the opportunity responded by adding their genius and talents, their 
labors, and devotion to the common store, to the enrichment of the cultural 
pluralism which is both a source and a distinguishing mark of America’s great- 
ness. These things, too, have a bearing on the climate of freedom. 

We may well ask ourselves, in this time of peril, who guards our freedom? 
Standing guard over our freedoms is no part-time job, to be pursued intermit- 
tently. If the dikes are allowed to fall into disrepair and the sea enters, the 
devastation cannot be averted by resolving suddenly to man the dikes again. 
There is no such thing as arranging a temporary dictatorship. The thoughtless 
persons who speak of averting national dangers by surrendering some of our 
liberties to save the rest are suffering from a fatal illusion. Once a country 
vields to such allurements and takes the deadly plunge it can no more count on 
reversing the process than a man who has jumped out of the windoW can change 
his mind and hope to halt his descent and be restored to his former safety. 

Who guards our freedoms? The patriotic men whom we specially honor 
tonight have suffered wounds for the preservation of our cherished freedoms. 
These citizen-soldiers were selected for far heavier sacrifices than other citi- 
zens are called upon to make. In every generation on many farflung fields 
thousands like them, young men and women too, have freely given themselves 
to defend and preserve our Nation and its liberties. We glory in their gal- 
lantry ; such as these ennoble a nation. 

We cannot, however, rely solely on their sacrifices to shield the Nation’s 
freedoms. The rest of us have as citizens correlative duties which are in- 
evitable and inevasible. The roles of the soldier and the citizen are inter- 
related and mutually dependent. 

Who guards our freedoms? Not the courts alone; in this area their func- 
tion, which I hold in reverence, is the limited one of deciding what is con- 
stitutionally permissible. Strive as they may to square law with justice, 
by and large theirs is not the duty or the right to censor the wisdom of the 
policies made by Congress or legislatures, or even in many instances the acts 
of administrators. Although the courts have on numerous important occa- 
sions made historic contributions to freedom’s cause, informed laymen as well 
as lawyers know that courts are not empowered to set aside every law of 
which they disapprove, even when they feel that it may lead to injustice. Not 
everything that is unwise or unfair is necessarily unconstitutional. We may, 
and often do, chafe when courts decline to exceed the limits assigned them, 
but experience with so-called people’s courts in certain other lands, where 
judges are released from the restraints of law and are free to follow arbitrary 
notions of justice, should provide ample warning of the dangers of confusing 
the legislative function with that of adjudication. 

Nor should we expect Congress alone to be the guardian of liberty; nor may 
we look to the officers of the Executive as its sure guardians; nor are all of- 
ficers of government together the sufficient protectors of our freedoms. No 
automatic assurance of freedom and justice is to be found in any government 
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personnel, however high-minded and diligent and important as good person- 
nelis. It isnot to be found in mere governmental structure, valuable as that may 
be. 

The guarding and preservation of freedom is the business of every citizen, 
in and out of Government. Democracy is everyone’s job. It involves individual 
responsibility and exertion on the part of each-citizen. Public criticism is 
important; even more so is patient and intelligent citizen action to remove the 
ground for criticism. Civic progress does not come from those who abdicate their 
function and remain aloof from public business. Justice in the courts is not 
advanced by those who shirk jury duty. Politics is not elevated by those who 
withdraw themselves from it. Often the duties of citizenship are difficult and 
drab and distasteful, but there is no escape if we mean to practice democracy 
and make it work. 

Unofficial organizations are a significant instrument in implementing citizen 
action. They are an indigenous and necessary part of American political and 
cultural life, both nationally and locally. They are repositories of rich spiritual 
resources. They stimulate the people, nourish Government policy, and are the 
wellsprings of action in our communities. 

The central role of the citizen in a democratic society has been recognized time 
and again, but never more eloquently than by Chief Justice Hughes. “We have 
in this country.” he said, “but one security. You may think that the Consti- 
tution is your security—it is nothing but a piece of paper. You may think that 
the statutes are your security—they are nothing but words in a book. You 
may think that elaborate mechanism of government is your security—it is nothing 
at all, unless you have sound and uncorrupted public opinion to give life to your 
Constitution, to give vitality to your statutes, to make efficient your Government 
machinery.” 

The force of these words will be appreciated when we recall that certain other 
countries have copied our Constitution almost word for word; but what a differ- 
ence in practical operation has been imparted to their constitutions by the spirit 
and bent of those peoples. Words that have no echo in the hearts of the people 
are hollow. 

Who then, guards our freedoms? The voluntary organizations you represent, 
and other thousands of such agencies, and tens of millions of men and women 
whose minds know and whose hearts feel the worth of American citizenship 
and its priceless privileges and its challenging responibilities—all of us indeed— 
must be the vigilant guardians of freedom. Only in this way will our land remain 
both free and secure. Such is the cause to which we loyally pledge devotion to- 
night and always. 

Despite distracting commotions and confusing cross-currents, notable gains 
for constitutional rights are presently being achieved. The establishment of the 
equality of such rights has become a prime concern of government. The right to 
trial by an impartial jury has been vitalized by a series of court decisions. Attor- 
ney General Herbert Brownell, Jr., is vigorously advocating legislation to assure 
in Federal courts adequate defense by competent counsel to indigent persons 
accused of crime. Significant steps are being taken under General Swing, the 
new Commissioner of Immigration and Naturalization, to establish fairness in 
immigration and deportation procedures. A statute which prohibited discrimi- 
nation on account of race in the restaurants of our Nation’s Capital has been 
rescued from long years of desuetude and made effective by the Supreme Court. 
That age-old, humiliating policy of discrimination along color lines in the Armed 
Forces has been practically eliminated. It is noteworthy, and deeply reassuring 
to us as we contemplate other areas, that despite numerous warnings that this 
policy would not work, it is working, and there have been no untoward incidents. 
Within the past year, a committee headed by Vice President Nixon, and on which 
Deputy Attorney General William P. Rogers represents the Department of Jus- 
tice, has implemented a policy banning racial discrimination by contractors en- 
gaged in Government work. Just a few days ago, President Eisenhower gave 
added strength to this policy by approving a revised clause for all contracts with 
the Federal Government. Even more importantly, racial segregation in public 
schools has been declared unconstitutional by the Nation’s highest Court in a 
history-making unanimous opinion. 

“How do these things come about?” They are being brought to pass first in 
the heart of America. They don’t just happen. They are steps in a progression. 
Countless men and women contribute to it. Each gain that is made makes the 
next one easier to attain. 
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So it is wise and fruitful for us to assemble from time to time to recall these 
things and to recount them to others. The reaffirmations we make in such a con- 
ference as this are not empty rituals. They renew the sources of our strength. 
They direct our attention to our duty. They focus our energies in the defense of 
the foundations of our system. 

Those of us who are in Government, those who make a career of education, and 
those who are active in civic endeavors, appreciate the deep psychological wisdom 
embodied in the Biblical injunction for the teaching of the law. It may without 
irreverence be applied to the teaching of our Constitution. Thus it is divinely 
ordained: “And these words, which I command thee this day, shall be in thine 
heart: And thou shalt teach them diligently unto thy children, and thou shalt talk 
of them when thou sittest in thine house, and when thou walkest by the way, and 
when thou liest down, and when thou risest up. And thou shalt bind them for a 
sign upon thine hand, and they shall be as frontlets between thine eyes. And 
thou shalt write them upon the posts of thy house, and on thy gates.” 

Jucge Parker. Thank you, Mr. Solicitor General, for that outstanding address. 

Thank you, Mr. President, for allowing me to participate in this great occasion. 
I congratulate you and Judge Hyatt and other members of this movement on this 
splendid meeting. 

I turn it over to you, Judge Miller. 

Judge MiLtLter. Thank you, Judge Parker. 

Now I suggest that we all remain seated while these Purple Heart veterans 
make their way out of the room. Let us give that final gesture of honor. 

Thank you, all of you, who have come here to meet with us and take part in 
this dinner meeting. 


This concludes the program of the evening. We shall recess now until tomorrow 
morning when we go back to work. 

Mr. SoseLorr. A few weeks ago, a few months ago, when the court 
decided that a former soldier, after his discharge, could not be brought 
back for trial, for a military trial, on a charge or an offense committed 
while he was in the Army, there were two contending arguments: One 
was that Congress has the right to legislate for the control and opera- 
tion of the Army and the Navy and the Army and naval forces. And 
that in the maintenance of discipline, they ought to be able to try 
this man, even after he is discharged, in a military court for a crime 
committed while he was in the military service. 

The opposite argument was that he was not in the Army any more; 
he wasacivilian. And even though the offense was committed before 
he became a civilian, being now a civilian he is entitled to a jury trial, 
to an indictment and a jury trial. 

Now, here is an illustration of various policies, and arguments based 
on these policies were adduced. ‘The Supreme Court decided, con- 
trary to my argument, that Congress had no authority to provide for 
the trial of this man in a military court. 

Here was a determination of policy, but that is a judicial policy 
subordinate to the policy as laid down within its power by Congress, 
or in this instance contrary to the interpretation of the Constitution. 

But there is nothing in anything I have ever said or done that 
recognizes any notion that courts are freewheeling and that they can 
set policy at will. I reject the notion, and I reject the suggestion that 
I have ever adhered to it. 

Senator Warxrins. The Peters case was referred to. 

Mr. Sopetorr. Yes, sir. 

Senator Warkins. Would you care to make a comment on your 
attitude in that case? 

Mr. Sosexorr. I think, Senator Watkins, that what Mr. Lindsay has 
said, with the authority of the Attorney General, is a sufficient answer 
to that. 
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I did what I thought was right. I think I would have lost self- 
so es and the respect of my colleagues if I had done otherwise, 
and I don’t see how anybody has any right to feel aggrieved if the 
Attorney General and the President are not traci» we what I did, 

Senator O’Manoney. Any other questions? 

ar Watkins. Not at the moment, Senator, if you have some- 
thing. 

Senator O’Manonry. Mr. Sobeloff, it is quite apparent that most, 
if not all, of the opposition which has been expressed against you 
at this hearing arises from the fact that you were Solicitor General 
of the United States at the time the Supreme Court heard the argu- 
ments in the so-called desegregation case. 

One witness of the opposition this afternoon was obviously speaking 
with great sincerity, and out of deep conviction, with respect to what 
he felt might be an invasion of the basic rights of the white people in 
that force might be used to enforce that decree. 

I have read your brief as submitted to the Court, and I am aware of 
the contention that was made upon the part of the National Asso- 
ciation for the Advancement of Colored People. 

Did you advocate the forcible enforcement of whatever decree would 
be made? 

Mr. SoneLorr. There was no suggestion of that sort by anybody in 
the courtroom, and certainly I did not advocate it. I think you will 
find in that brief, and my oral argument followed closely along the 
same line, a most careful and sympathetic consideration of the human 
elements involved on both sides. 

Indeed, at the time when I made my argument, which was between 
the two extremes, the southern newspapers generally complimented my 
argument as being moderate. They spoke of it as the “voice of 
moderation.” 

They would hardly have said that if I had intimated that we were 
contemplating the use of force. 

Of course, as a judge of the Court, I would do what judges generally 
do, almost universally do: I would respect my oath of office. 

Senator Warxins. You would also have to follow what the Su- 
preme Court has laid down as the law, would you not? 

Mr. Soserorr. And if there is anything that is established in an 
orderly government, it is that the inferior courts have to follow the 
superior courts. I make no concealmeat of my belief in that. I don’t 
think there is any Member of the Senate who will declare to the con- 
trary. 

I don’t think any responsible citizen will say that a lower court can 
disregard a decision of a higher court. 

Senator O’Manoney. But, Mr. Sobeloff, was it not one of the points 
of your argument that the difficulty of adjusting this fundamental 
— toward existing conditions was fully recognized in what you 
said ? 

Mr. Sosetorr. If you will let me have that, I think I can point to 
some of the language. 

I think that the spirit of the whole brief and of the argument is that 
it would be unwise for an equity court to order forthwith integration 
as was asked for by the NAACP. 

On the other hand, I said that the Court could not pass a decree 
which nullified its own decision, and I advocated—and the Court 
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unanimously took the same view—that there should be time given for 
the orderly accomplishment of what the Court said had to be done. 

To that end, it was my argument that the Supreme Court should not 
attempt any overall, single decree. My argument recognized that 
there were differences in conditions. What may be possible in Wyo- 
ming or in Utah might not be possible in Virginia or South Carolina. 

Again, if I may be permitted to use the word that is so offensive to 
some people, “timing” is an important factor. If you disregard 
“timing” in crossing the street, you will come to grief; and no man 
who has had any experience in hfe will say that you disregard “tim- 
ing,” especially where you are dealing with delicate matters of the ad- 
justment between human beings and races. 

The whole thrust of the argument was that, in the first instance, 
the schedule, the method of procedure, should be examined in the 
district courts by the judges who understood best the conditions of 
their localities. They could grant such time as they thought right; 
they could, if sufficient cause were shown for it, grant further time. 
And it was all, of course, subject to review in the higher courts. 

There was no spirit of vindictiveness or imperiousness. I think 
I recall using the expression before the Supreme Court that we ought 
not to ride roughshod over people. 

But, of course, I did make it clear, speaking for the Government, 
that the court ought to adopt such procedures as would bring about 
as promptly as feasible the accomplishment of what the Court had 
ruled had to be done. 

Senator O’Manoney. But you did not ask for the forthwith accom- 
plishment of these objectives ¢ 

Mr. Sosevorr. No, sir; I did not. 

Senator WarKins. How did the Government get into that case? 

Mr. Sosetorr. The Government was, I think, a party in the District 
of Columbia case, and I think the Supreme Court had asked the 
Government to come in, the Department of Justice, as amicus. 

Of course, you remember the main case, the argument on consti- 
tutionality, was made before I became Solicitor General; though 
the decision was made in May of 1954, the arguments had been made 
in the fall of 1953. I became Solicitor General in February 1954. 

The arguments that I made in 1955 occurred after the Supreme 
Court had declared segregation unconstitutional. The question to 
which I addressed myself was not a reargument of that case. The 
question was what form of decree should the Court adopt; and the 
Court asked the lawyers to address themselves to four questions per- 
taining to the form of the decree. 

That was what this argument was about in which I participated. 

Senator Warkrns. I am glad you cleared that up. I know there 
is an impression among a large number of people that you were one 
of the men who came in originally on the argument of the segregation 
case. 

Mr. Sosrtorr. No. That was decided in May 1954, following an 
argument in the fall of 1953. 

Senator O’Manonry. Well, that leaves it this way, then, Mr. 
Sobeloff : That you did not argue the original case. 

Mr. Sosetorr. No, sir. 
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Senator O’Manonry. That the decision of the Supreme Court on 


the constitutional question had been made before you appeared before 
the Supreme Court. 


Mr. Sosevorr. That is right. 

Senator O’Manonery. And that your participation in this casa was 
directed only toward the formulation of the decree, and that your 
argument was for moderation in the form of the decree. 

Mr. Sozetorr. That is precisely correct; and even the lawyers rep- 
resenting the Southern States, when they veered close to a review 
of the original decision, and one of the Justices asked him, “Are you 
rearguing that question?” he said, “Oh, no, no. That is water over 
the dam.” 

Senator O’Manonry. Now then, one more question, Mr. Sobeloff : 
Do you consider it to be the duty of a judge, when he takes the oath of 
office, to separate himself, as it were, from all previous opinions on 
questions. that are suitable for litigation, and that in deciding impar- 
tially it means he would decide the cases on the law and the facts as 
they are then presented in each case? 

Mr. Sosetorr. A judge, of course, is a human being, and he does not 
come without any opinion or pre-position. He has his experience in 
life. But it is a disciplined office in the sense that the occupant has to 
discipline himself. He has to observe his oath. He has to judge 
impartially. 

And while I will, of course, obey the higher courts, just as the dis- 
trict judges in the South are doing, I have no such feeling as would 
disqualify me from dealing impartially and fairly with any of the 
people of these Southern States, or even these very people who testi- 
fied here today. 

Senator O’Manonry. Would you mind briefly summarizing for us 
what you conceive to be the duty of a judge in a Federal court, in the 
administration of justice? 

Mr. Sose.orr. Well, that is a very broad question, Senator. 

Senator O’Manoney. I intended it to be so. 

Mr. Sopexorr. A judge in the Federal court is sworn to uphold the 
Constitution. He has to respect the law. He can’t let his personal 
preferences override the binding law as laid down in the precedents, 
especially by the higher courts; and it is his duty to, within the law, 
not fashioning a rule of his own, but within the rules of the game, as 
determined by the proper authorities, to seek to establish justice in 
relations between the litigants, whether it is the Government and an 
individual, or whether it 1s two individuals, or a State and the Nation, 
or whoever that may be. 

Senator O’Manonry. And if you should be confirmed by this com- 
mittee and confirmed by the Senate, and then subsequently sworn in 
under the oath of office to administer the duties as justice of the Fourth 
Circuit Court, would you conduct yourself in accordance with the 
principles you have just laid down? 

Mr. Sosetorr. I certainly would. That would be my aim. 

Senator O’Manonry. That is all I have to ask. 

Senator Warxrns. I have this thought in mind in connection with 
what you just asked, but you probably have answered it. 

You heard the statement of the witness who was a farmer from down 
in South Carolina? 

Mr. Sopevorr. Yes, sir. 
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Senator Warkins. He had expressed the concern of people that be- 
cause of your attitude, what you had already said, that you could not 
be fair and your could not hear cases fairly when they were presented 
to you as a member of that court. 

Now, you know what we ask of jurors many times, whether they 
can take a position to be absolutely fair in the matter that will be 
before them, and not even allow previous opinions, sometimes either 
expressly or impliedly what they have done or said, to have anything 
to do in passing upon the guilt or innocence of the party who is be- 
fore them at trial. 

With respect to that sort of situation expressed by the southerner, 
what would be your answer? 

Mr. Sopetorr. Senator, assuming that our farmer friend speaks 
for a wider constituency than I expect he represents 

Senator Warxrns. | have a suspicion that he speaks for a good 
many thousands. 

Mr. Sopexorr. Perhaps. I think he exercises himself needlessly. 
There is nothing in the fact that I argued this case that disqualifies 
me. I think the nature of the argument I made in this case shows that 
1 am prepared to deal with consideration and understanding and mod- 
eration with the situations that may arise. 

[ am not in a position and I am sure you would not expect me to 
indicate any particular view in a specific case. 

Senator Warkrns. I am not asking that. 

Mr. Sopetorr. Of course. But my approach would be in that spirit. 

Senator Warkins. Well, in the first place, you would have to take 
an oath of office to defend and uphold the Constitution. 

Mr. Sopevorr. Exactly. 

Senator Watkins. And that Constitution would be before you, and 
what it means would be what the Supreme Court had already said 
that it means. 

Mr. Sopetorr. Exactly. 

Senator Warxins. In the discharge of that oath of office, you would 
have to follow the interpretation of the Constitution as made by the 
Supreme Court. 

Mr. Sosexorr. I notice that there was a three-judge court down in 
Columbia, S. C., not long ago which had one of these cases, and it 
was interesting to observe that sitting with Judge Parker was one 
of the southern district judges. 

I do not know what his personal views are, but I notice that he 
followed the decision, along with Judge Parker. 

Judges recognize that their oath means something. 

Senator Warxrns. I want to come back to the Peters case for a 
moment. It has been said to me by one or two of my colleagues that 
at one time you made a speech in which you in effect said that a job 
with the Federal Government is a right, you have a right to a job. 

Mr. Sosetorr. I am sure I never said that in any speech. I would 
be interested to have someone point it out. I am sure I didn’t say that. 
But the Supreme Court has said that, and if you look at the Wyman 
Updegraf case, in the opinion written by Mr. Justice Clark, there is 
recognition of this principle: that while a man has no constitutional 
right to hold a Federal office, nevertheless if he is going to be accused 
of subversive conduct or being a security risk, the Government owes 
him the obligation of fairness; that they can’t stain his reputation, 
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his character, take away his job, without observing certain minimum 
requirements of fairness. 

Now, that does not necessarily mean that you have the same kind of 
a hearing that you do in court, but it does require certain minimum 
standards of fairness and decency. 

I have gone that far, but I have never said there is a constitutional 
right to hold a job. 

Senator Warxins. The Supreme Court has already said, I think, 
that there isn’t any constitutional right 

Mr. Sosevorr. That is true. 

Senator Watkins (continuing). For a man to hold a job with the 
Federal Government, at least an appointive job. 

Mr. Sosetorr. That is true. 

Senator Warxrns. I assume an elected official would have the right 
for the term of his election, because the people had spoken and said so, 
and that would be a job under the Constitution and confirmed by the 
people. 


Mr. Sonevorr. And even he has the judgment of his peers in the 
Senate, or in the House. 

Senator Warkrns. That is right. He can be ousted from the Senate 
or the House; he can, of course, be impeached. 

I think that covers it. 

Mr. Sonevorr. Thank you, sir. If there is any other question, I will 
be glad to answer it. 

Senator O’Manoney. The chair has received from Senator Johnston 
a letter enclosing 20 letters protesting the confirmation of the nominee. 
These letters will be made part of the file of the hearing before us. 

In addition to those letters, the Senator has presented to the com- 
mittee a list of persons, individuals, and representative groups, ob- 
jecting to the confirmation of the nominee. This list will also be made 
a part of the file of the committee and considered by the committee. 

We have a letter from John J. Parker, of the United States Circuit 
Court for the Fourth Circuit, addressed to me, under date of May 2, 
asking that his letter endorsing the nomination be made a part of the 
published record. ‘That is so filed. 

(The letter referred to is as follows :) 





CHARLOTTE, N. C., May 2, 1956. 
Hon. Joserpn C. O’MAHONFEY, 


Senate Office Building, Washington, D. C. 


My Dear Senator O’Manoney: I thank you for the invitation to make a 
statement before the subcommittee of the Senate Judiciary Committee consider- 
ing the nomination of Hon. Simon E. Sobeloff to be one of the United States 
circuit judges for the Fourth Judicial Circuit. 

I have known Judge Sobeloff for more than a quarter of a century and have 
the highest opinion of his character and ability. He made a splendid record as 
United States attorney for the District of Maryland and following his experience 
in that office established himself as a successful practitioner of high standing 
at the bar of Baltimore City. His standing with the people of his native State is 
attested by the fact that he was chosen as chief judge of their court of appeals, 
a position which he filled with distinction and which he left to become Solicitor 
General of the United States. He is a careful and learned lawyer, a man of 
high principle, and he has had wide and varied experience as a lawyer and a 
public servant. I feel that he will add strength to the judiciary of our entire 
country as well as to the judiciary of this circuit. 

With high personal regards, I am, 

Sincerely yours, 


JOHN J. PARKER. 
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Senator O’Manonry. I have a letter dated May 2, two letters, in 
fact, signed by Mr. Albert I. Kassabian, from Annandale, Fairfax 
County, Va., which will be made a part of the record; and one from 
Charles S. Rhyne, president of the Bar Association of the District of 
Columbia, which will be made a part of the record. 

(The letters referred to are as follows :) 


ANNANDALE, FAIRFAX, VA., May 2, 1956. 
Re Simon B. Sobeloff. 
Hon. JosePH ©. O’ MAHONEY, 
Chairman, Senate Judiciary Subcommittee, Senate Office Building, Wash- 
ington, D. C. 

DEAR SENATOR O’MAHONEY: Please refer to my letter dated May 1, in which 
I requested an opportunity to testify publicly in favor of Mr. Sobeloffs nomi- 
nation to the Federal bench at a hearing scheduled before your subcommittee 
on May 3. 

Your office informed me today that the May 3 hearing has been postponed to 
May 5. Unfortunately, I had previously scheduled an out-of-town appointment 
for May 5, and accordingly will not be able to attend this hearing. Your office 
suggested, however, that I address a letter to you explaining my unavailability 
with the request that you read into the public record the contents of this letter. 
I respecfully so request. 

From February 1950 to November 1950 I was one of Mr. Sobeloft’ S$ several 
law associates while he was engaged in the private practice of law at 1000 Balti- 
more Life Building, Baltimore, Md. During this period I came in frequently 
daily contact with Mr. Sobeloff, and consequently got to know him well. 

In terms of legal ability and accomplishment I mention in passing Mr. Sobeloff’s 
career as a highly competent and successful private practitioner, his elevation 
to the bench of the Supreme Court of Appeals of Maryland and his present re- 
sponsibilities as Solicitor General of the United States. On this score, I only 
can add that I yet have to meet his equal with respect to legal ability, and I 
base this statement upon my personal contact with him as his law associate. 

As equally important, Mr. Sobeloff is a man of unquestionable integrity, in- 
tellectual honesty, and high moral character. He is a man of deep conviction 
with the courage necessary to stand by those convictions. He is a man of 
dignity. He possesses what lawyers call judicial temperament. He has a high 
sense of fair play. He conducted a highly ethical law practice. His loyalty to 
the United States cannot be questioned. He has devoted his life unselfishly to 
publie responsibility and duty. 

In my opinion he is exceptionally well qualified in all respects for elevation 
to the Federal bench and I urge your committee to recommend his nomination 
without delay. 

May I add that Mr. Sobeloff has not requested that I testify on his behalf and 
that this letter is purely voluntary on my part. 

Respectfully yours, 


ALBERT I. KASSABIAN. 





ANNANDALE, Farrrax County, May 1, 1956. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Senate Judiciary Subcommittee, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR O’MAHONEY: As a former law associate of Mr. Simon BE. Sobeloff, 
I would welcome the opportunity to testify publicly in favor of his nomination 
to the Federal bench of the Fourth Circuit Court of Appeals at the hearing 
scheduled before your subcommittee on May 3. 

Without reservation, I regard Mr. Sobeloff unusually well qualified for such 
a responsible public office, and I urge the committee to recommend Mr. Sobeloff’s 
nomination without delay. 

Thank you for your time and attention. 

Respectfully yours, 


ALBERT I. KASSABIAN. 
79696— 56——_8 
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Tue Bar ASSOCIATION OF THE DistRIcT OF COLUMBIA, 
Washington, D. C., May 5, 1956. 
Hon. Joserpu C. O’MAHnONEY, 


Senate Office Building, Washington, D. C. 

Dear SENATOR O’MAHONEY: I write to urge that the subcommittee of which 
you are chairman approve the confirmation of Simon E. Sobeloff as a judge of 
the United States Circuit Court of Appeals for the Fourth Circuit. 

I have known Mr. Sobeloff for some 15 years and have admired the outstanding 
publie service he has rendered as city solicitor of Baltimore, chief judge of the 
Court of Appeals of Maryland and in the many other capacities in which he has 
served the public. 

His work as Sclicitor General of the United States certainly marks him as one 
of the greatest Sclicitor Generals in all history. 

I am sure that I speak for the many members of our bar association who have 
become acquainted with him while he has been here in his capacity as Solicitor 
General, when I say that we admire him greatly and that we know that he will 
make a great Federal circuit judge. 

I had hoped to appear in person at the hearing today, but an unexpected devel- 
opment prevents this. I therefore hope this letter can be made a part of the 
record of the hearing. 

Very respectfully yours, 
CHARLES 8S. Ruywne, President. 


Senator: O’Manoney. There is also presented to the committee a 
letter signed by Mr. Philip M. Klutznick, president of the B’nai 
B’rith. This comes to us from Park Forest, [1l., under date of May 
3, transmitting the address made by Mr. Klutznick, president of that 
organization, on the occasion of awarding the B’nai B’rith president’s 
medal for humanitarianism to Simon E. Sobeloff at the dinner of 
the B’nai B’rith board of governors, Hotel Mayflower, November 
8, 1955, and an address by the Attorney General on the same occasion, 

This will also be made a part of the record. 

(The documents referred to are as follows:) 


B’nal BritH, May 3, 1956. 
Hon. JoserH C. O’MAHONEY, 


United States Senate, Washington, D. C. 


Dear SENATOR O’MAHONEY: In connection with your subcommittee’s consid- 
eration of the nomination of Solicitor General Simon BE. Sobeloff to be a judge 
of the United States Court of Appeals for the Fourth Circuit, I believe you may 
wish to have for your record the impressive tributes paid to Judge Sobeloff on 
November 8, 1955, in Washington, when he was awarded the B’nai B’rith presi- 
dent’s medal for humanitarianism. 

Present at the dinner as guests, among others, were Chief Justice Earl War- 
ren; Associate Justices William O. Douglas, Sherman Minton, and John M. 
Harlan ; Chief Judge John J. Parker, of the Fourth Judicial Circuit ; Chief Judge 
Henry W. Edgerton, of the United States Court of Appeals for the District of 
Columbia ; and Judges E. Barrett Prettyman, Wilbur K. Miller, David L. Bazelon, 
Charles Fahy, George T. Washington, John A. Danaher, and Walter M. Bastian, 
of the United States Court of Appeals for the District of Columbia. 

The principal address at that banquet was delivered by Attorney General Her- 
bert Brownell, Jr., and remarks were made by Carl Sandburg. 

Sincerely yours, 


Pure M. KLurznicx. 


ADDRESS BY PHILIP M. KLUTZNICK, PRESIDENT OF B’NAI B’RITH, AWARDING THE 
PRESIDENT’S MEDAL ro SIMON E. SORELOFF AT THE DINNER OF THE B’NAI B’RITH 
Boarp OF GOVERNORS, HOTEL MAYFLOWER, NOVEMBER 8, 1955, WASHINGTON, D. C. 


We are about to present the president’s medal for humanitarian service to 
Hon. Simon E. Sobeloff. A word about the medal and the purpose we seek to 
serve by its presentation. Perhaps the best wey to indicate its purpose is by di- 
recting attention to the four awards that I have made in the past 3 years. In 
each instance an occasion and an idea motivated the presentation. 

Two were presented to men whose principal humanitarian service was made 
possible through the instrumentality of the B’nai B'rith itself. One went to 
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Harry K. Wolff, of San Francisco, on the occasion of 50 years of uninterrupted 
activity on every level of B’nai B’rith work, culminating in the vice presidency 
of the B’nai B'rith itself. The other went to Sidney G. Kusworm, of Dayton, Ohio, 
on his 70th birthday, to signalize his devotion and work as the dean of our govern- 
ing body, having served at that time nearly 35 years, many of those years as our 
treasurer and as the chairman of the Americanism and Civic Affairs Commission, 

But we are not provincial in the distribution of this medal. The purpose and 
objective of our work is not narrow in scope or in action. The whole fabric of 
our organization is one which considers the task undone as the task it must under- 
take. Our interests are comprehensive and our program is made up of in- 
numerable facets. 

In order to stimulate investment in Israel, our New York colleagues undertook 
to sell $1 million worth of Israel bonds in honor of Barney Balaban, a great figure 
in American industry and business. Now Barney Balaban symbolizes a great 
American whose devotion to the principles that make America great has been 
expressed through his concern with the Bill of Rights, the American Heritage 
Foundation, and a variety of other civic efforts. Yet, at the same time he 
maintained a respect, a devotion, and a love for his people, for the tradition 
which has held them together and the Holy Land where it was born. A man in 
whom all these elements were so happily fused deserved recognition. Thus, on 
the occasion of the climactic dinner symbolizing the success of that effort, the 
president’s medal was awarded to Barney Balaban. 

Quite recently we honored Dr. Abram L. Sachar, president of Brandeis Uni- 
versity, by awarding this medal to him on the occasion of his retirement from 
the chairmanship of the B’nai B’rith Hillel Foundations after many years of 
service in that and other capacities. This presentation was also in a sense mo- 
tivated by the selection of a symbol on the American scene of an educator who 
is a Jew and who spent many years of his life in bringing Jewish youth closer to 
their heritage and who has had a scintillating career in bringing all of Jewish 
life closer to the needs of higher education through his remarkable record as 
president of Brandeis University. In prior years we were honored by the 
acceptance of B’nai B’rith medals by Gen. George C. Marshall, Henry Morgen- 
thau, Jr., Robert P. Patterson, and Justice Robert Jackson. None of these men 
previously honored laid claim to infallibility. They are, each in his own way, 
remarkable examples of human qualities. They are symbolic of things and ideas 
in which we believe. 

No less is Simon FE. Sobeloff. The occasion is clear. By nomination of the 
President of the United States, with the hope that God will preserve him in health 
and in strength and with the certainty that the Senate of the United States will 
give its approval, our honored guest will leave his present post, one of the highest 
in our Government as Solicitor General, and return to his great love, the ju- 
diciary. What does he symbolize that motivates this award tonight? 

First and foremost, the importance of public service. I mean service in the 
governments of our great land rendered by people who are incorruptible, whose 
integrity shines with sheer purity, and whose devotion to duty comes from 
capacity to serve and not from desire for position alone. We do not know that 
Simon Sobeloff has been 100-percent right in everything he has done as a public 
servant—it would be too much to expect. We do know and we want the world 
to know that the people who know him best value his sense of duty, his ability, and 
his deep-seated appreciation of the honor that arises from public service. 

You will forgive me if I speak feelingly on this subject. From personal ex- 
perience during the war and in times before I have learned the pains and the 
just rewards of public service. Time after time where my voice could be heard 
I have urged that America wili be as strong as the appreciation that our people 
have for those who serve them in public places. It is not easy to forego (par- 
ticularly during a prosperous era) the monetary fruits that are available to 
men of capacity in order to assume positions of honor but nevertheless great 
burden and little monetary reward in the service of our country. Some cynic 
not too many years ago observed that the great engineering achievements of 
the Tennessee Valley Authority were possible only during a depression when 
brilliant engineering talent was available at miserable Government salaries. 
This perhaps overdoes the point, but it illustrates it adequately. 

Dr. Albert Einstein one time observed that politics or government is more 
difficult than physics. For him perhaps, but even for most, he was quite right. 
David Lilienthal, who qualifies in my judgment as a great and devoted public 
servant, in the book that he wrote in 1949, entitled “This I Do Believe,” had 
this to say on the subject: 
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“Our concept of what constitutes a decent society, our deepest moral con- 
victions, and our ideas of self-government are today the targets of a fanatical 
extremism. This is not a crisis of a few months or even a few years’ duration; 
in all probability we face a generation of almost unrelieved tension. 

“Such a trial will call for steadfastness and faith. It will moreover require 
that we exhibit the very greatest skills in self-government, solid judgment and 
open-mindedness in the development of public policies and creativeness in all 
the aspects of government. As we chart our course through these dark waters, 
our very survival will require that our public servants be something better than 
political hangers-on or plodding mediocrities; we shall need the very best of a 
wide spectrum of talents the country affords.” 

In his lifetime Simon Sobeloff has demonstrated his appreciation of the need 
for this type of public service. At 13, as a result of his interest and participa- 
tion by speaking in the Baltimore mayoralty campaign, he was appointed a 
page boy in the house of representatives. From 1919 to 1931 he served as United 
States attorney for Maryland. In 1943 he was appointed by the then Mayor 
Theodore R. McKeldin, now Governor of Maryland, to be city solicitor of Balti- 
more, and in 1952 he became the chief justice of the Maryland Court of Appeals. 
In February 1954, he was sworn in as the Government’s lawyer, next only to 
the Attorney General of the United States, when he became Solicitor General. 
And on July 14 of this year he was nominated by President Eisenhower to be 
judge of the United States Cireuit Court of Appeals for the Fourth District. 
He has served in many other public roles. He was counsel of the housing 
authority in Baltimore; he headed Maryland’s so-called little Hoover commis- 
sion and the commission on administrative organization of the State. In this 
phase of his life he has not only occupied office, but to the full extent of his 
great abilities he has discharged the responsibilities with dignity and with 
stature. 

But there are doubtless many who could symbolize the crying need of our 
time—men of ability and a sense of sacrifice who will serve in public life. How- 
ever, there is another phase of the life of our guest of honor which rounds out 
and brings into bold relief the symbol which attaches to this award. He is 
and has been a good Jew. Thirty years ago he served as president of the 
Menorah Lodge, B’nai B'rith, in Baltimore. He has been president of the Balti- 
more Board of Jewish Education and of the Baltimore Jewish Council. For 
30 years he has been a director of the Baltimore Associated Jewish Charities. 
His work in national Jewish organizations has been distinguished and able. 
He was one of the early devotees of the essentiality of an Israel reborn. Nor 
has he lacked courage to express and do those things consistent with his obli- 
gations of high office to help preserve that idea against the terrible odds and 
perils that have surrounded it and tragically do this day. 

It is significant, to me at least, that the President who appointed him has 
demonstrated to the Nation his profound religious motivations as a Christian. 
America itself is a religious concept. A nation dedicated to the dignity of man, 
to his freedom, to man’s right to be himself, rests on the fundamental pillars 
of the great religions. Indeed, there are those who love America no less than 
our President or our guest of honor who avoid formal religious affilation, but 
in that love alone they have unconsciously committed themselves to the basie act 
of creation that man is made in the image of God. In our guest of honor we 
find the symbol of one committed to public life and all of its exacting require- 
ments, and no less committed to the wellspring of his faith, Judaism, and to 
the serving of all people, but no less committed to the serving of the people 
from whom he came. It is as one sage of the Middle Ages said: 

“Salvation is attained not by subscription to metaphysical dogmas, but solely 
by love of God that fulfills itself in action. This is a cardinal truth in Judaism.” 

Or, as the Midrash so eloquently observes: 

“T call heaven and earth to witness that whether Jew or not, man or woman, 
free or bondsman—only according to their acts does the Divine Spirit rest 
upon them.” 

Simon Sobeloff springs from a tradition which even in the ancient days, when 
royalty and tyranny ruled more than its share of the world, expressed its appre- 
ciation for the importance of government and its role in the lives of men. In 
the Talmud we are invoked to “pray for the welfare of the government, since but 
for the awe thereof men would swallow each other alive.” Interestingly the 
dictum says: “Thou madest men as the fishes of the sea and as with the fishes in 
the sea, the big swallow the small; as with men, were it not for the awe of the 
government, the big would swallow the small.” 
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Sir, it is my privilege and honor to record within the annals of the B'nai 
B'rith that, on this auspicious occasion, which hopefully marks your comple- 
tion in the near future of great responsibilities in the executive branch of our 
Government and before you assume no lesser burdens in the judiciary, you have 
been awarded the President’s Medal for Humanitarianism as a symbol of some- 
thing we hold dear. We grasp fervently as a conscious committment our prayer 
and hope that men like you, unsullied and incorruptible, honest and forthright 
and eapable, shall continue to occupy the positions of power and of judgment 
in the Nation we love so well; men who will no less be committed in their re- 
sponsibilities as public servants to the realization that all government and all 
people will find salvation through the religious ideal that is America and the 
realization at the earliest time of the dignity of man made in the image of God. 
It is in this spirit and for this cause that I present to you this medal. 


THE RESPONSIBILITY OF PUBLIC OFFICE 


Address by Hon. Herbert Brownell, Jr., Attorney General of the United States, 
prepared for delivery before the B’nai B’rith board of governors’ dinner, 
Mayflower Hotel, Washington, D. C., November 8, 1955 


It was rare good fortune that brought to public office a man of Simon Sobeloff’s 
legal learning, understanding of people, modesty, and strength of character. It 
has been my own good fortune that brought me an associate whose wisdom, 
balanced judgment, great courage, and humanitarian ideals make him so superbly 
qualified for his present office of Solicitor General. 

He has always demonstrated a warmth of personality, elevation of thought, 
ability, and conscientiousness that won him many friends even among his adver- 
saries. 

As a boy he worked during the summer for two lawyers and a real estate man 
who agreed to pay him a weekly pittance of $2. When payday came, he received 
only $1.98 for the week because each of his 3 employers was willing to pay 66 
cents but none was willing to pay the extra cent. If I may embellish this story 
somewhat—when Simon came home 2 cents short of $2, his mother said— 
“Simon, I did not know you were going out with a girl.” 

Next came a job as a page boy in the House of Representatives. He has 
vividly recalled the historic filibuster of his day when the insurgents led by 
George W. Norris unhorsed Joe Cannon. On the third night, exhausted by emo- 
tion and loss of sleep, young Simon stretched out and slept in one of the alcoves 
at the north entrance of the House chamber. 

Another page boy at the time, now a successful banker, has described Simon 
as a boy of 15 “with a burning quest for knowledge.” This scholarly quest for 
knowledge has never ceased burning. To him, wisdom is the gift of God, a quality 
which the Hebrew prophets have always exalted. It is said that by a wise man 
they meant also a good man—one who comes to his daily problems detached 
from self-interest and gain—devoted to the lofty ideals which mankind holds 
so dear. And, it is this trait, above all, which distinguishes Simon Sobeloff from 
many men. 

As you know, he brought to his present position the broad background of a civic 
leader and practicing attorney. But tonight we pay tribute to him especially 
because of his years of public service devoted to the common good. 

One day as a young lawyer in the corporation counsel’s office in Baltimore, 
he was called upon to represent a streetcleaner employed by the city, who was 
having alimony difficulties. The wife was asking the judge (Judge Morris Soper, 
then a State court judge, who retired last year after a distinguished judicial 
career) to increase the alimony. She pointed out that her husband was a very 
gifted man and undoubtedly could procure a more remunerative position than 
that of streetcleaner. She told the judge that the only reason her husband 
insisted in continuing his job as a streetcleaner was to deprive her of increased 
alimony. After listening attentively to her plea, Judge Soper leaned forward 
and gently reproved her saying: “But madam, aren’t you overlooking the glamour 
of public service?” 

As Solicitor General of the United States, Mr. Sobeloff has shown that he is 
not an ordinary advocate. His quick and sensitive humor may liven up even a 
dull tax case. Last spring he was before the Supreme Court in a case involving 
the question whether certain payments constituted income. The statute con- 
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cerned provided that. all gain—with certain exceptions—was income. “The 
taxpayer does not deny,’ Mr. Sobeloff argued to the Court, “that these payments 
represented gain to him. But the taxpayer tells this Court,” he said, “that these 
payments ‘smack’ of donations, have a ‘vague likeness’ to fines, ‘resemble’ capital 
contributions, are ‘very much akin to——” At this point the Solicitor General 
was interrupted by Mr. Justice Frankfurter, who said, “Now that reminds me 
of Hamlet’s exchange with Polonius: ‘Do you see yonder cloud * * * almost 
in the shape of a camel * * * like a weasel * * * very like a whale * * *.” 

“Precisely,” answered Judge Sobeloff, “and you will recall that Hamlet then 
turned aside and said: ‘Then will I come to my mother by and by— They fool 
me to the top of my bent.’” The point was not lost. The Government won its 
case. 

As Solicitor General, Mr. Sobeloff deals with problems that invite the most 
mature judgment and expert advocacy of some of our society’s most vital and 
delicate issues. In this position as in others, he has displayed profound insight 
into the basis for social tension, a keen sensitivity to our great traditions, an 
unusual knowledge of our history and struggle for freedom. He has deep faith 
in our constitutional institutions, and in their power of adaptability to cope 
with and provide for any contingency, however difficult or novel. We admire 
him in our daily contact in the Department of Justice, because of his abiding 
interest and concern as to how we can best devise new methods of meeting 
human needs; how we can most judiciously uplift the dignity of man; how we 
can most wisely reconcile the needs of an ordered society with the rights of the 
individual. As he continues his search to realize the spiritual values of life, 
he is never unmindful of its realities. 

His own eloquent words sum up his philosophy: 

“In striving for liberty we cannot achieve the victory once and for all, and 
then rest. Ceaselessly and continuously we must dedicate and rededicate our- 
selves to the defense of those moral foundations of our society. But each 
advance makes the next step a little easier.” 

From what has been said, you can readily see that while public service has its 
measure of glamour, it also has more than its share of awesome responsibility. 

Now what minimum responsibility does one who holds office owe to the 
public? 

The responsibility of public officials falls roughly into two classes. One stems 
from the structure of our Constitution. Under it each branch of the Govern- 
ment—the executive, the legislative, and the judiciary—must exercise its powers 
free from interference from any other branch. Under this doctrine of separa- 
tion of powers, a public official in each branch—whether he be President, judge, 
or Member of Congrvss—owes this dual responsibility to the people: On the one 
hand, he must take every precaution that his action is within the bounds of his 
own authority. On the other hand, he must take no less care that his rightful 
prerogatives remain unimpaired by any other branch. Our framers of the Con- 
stitution knew that this was the only way to preclude the exercise of arbitrary 
power and to save the people from autocracy. 

The other kind of responsibility that a public official must discharge is of a 
personal character. It rests not only on written laws, but equally important on 
proper standards of morality. 

First, the man in public office must observe the highest ethical standards. For 
public service is a public trust. 

More than 50 years ago, a Tammany politician explaining his philosophy, said: 
“There is an honest graft and I am an example of how it works. I might sum 
up the whole thing by saying, ‘I seen my opportunities and I took ‘em’.” 

A man’s conduct as a public official must be unimpeachable. He cannot serve 
two masters, his own and the public whom he serves. Usually, a public official 
needs no primer to distinguish right from wrong, no compass to chart his course. 
Simple everyday morality will dictate the path to be taken in most cases, as for 
example: a public official must not engage in any business which impairs his 
independent judgment in exercise of his official duties; a public official must 
not engage in activity which will require him to disclose confidential informa- 
tion acquired by him in his official capacity—the person must not use his official 
position to secure unwarranted privileges or exemptions for himself or any other. 
There are many other cases too numerous to mention which are equally opposed 
to ethical principles and subvert the honest administration of government. 

True, there will be some borderline cases as to whether conflict of interest 
exists. In these cases the least to expect is that the public official shall resolve 
the conflict against his self-interest and in favor of the public interest. 
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The exercise of trust in public office is as contagious as is corruption. It 
radiates Outward and affects everyone in and out of government. For this 
capacity for good, like evil, soon generates the same standards for the public 
at large—and it is, as we know, a reciprocal relationship which soon raises the 
level of the whole community. 

While unethical conduct by any public servant is inexcusable, when indulged 
in by lawyers responsible for the impartial administration of Federal law it is 
most reprehensible. Those who are privileged to represent the United States 
assume a special obligation above and beyond the normal professional require- 
ment not to engage in conduct which might in any way be considered unethical 
or improper. 

As the Supreme Court has observed, the interest of the Government “is not 
that it shall win a case, but that justice shall be done.” The United States 
attorney, as the servant of the law, has a twofold aim: “That guilt shall not 
escape or innocence suffer.” While he should prosecute with earnestness and 
vigor and “strike hard blows, he is not at liberty to strike foul ones.” 

Another primary duty of a public official is to reach decisions of his office as 
objectively, impartially, and fairly as he can. 

The differences between competing interests are not always marked out in 
black and white. Nor are the scales of justice so delicately set as to record 
whether one choice is to be made over another. The line to be drawn is often 
so imperceptible as not to be discerned, however we may try. It is in this no 
man’s land, so to speak, that thoughtful and intelligent men will frequently 
disagree. 

Such honest disagreements are not to be deplored, but encouraged. In business 
this is a common practice which tends to assure the most considered judgment. 
Corporate managers, partners, individuals frequently have their full share of 
differences in producing, marketing, or selling a product. “Give them a slim sil- 
houette” one manufacturer says. “No”, his associate insists, “Give them padded 
shoulders and build them up so they look like football players.” One engineer 
wants to broaden the lines of his car; another prefers them sleek. One editor 
votes to support a higher tariff policy; another recommends one that will insure 
freedom from tariffs. So it goes in every phase of life. Out of the accommo- 
dation of these many conflicting views emerges a product that is acceptable 
to the people—and if it does not—we hear from them, as we should. 

The same is true in Government whether it be on the Cabinet level, within 
a department, division, or section. The administration of Government would 
surely be impaired if composed solely of “yes” men. 

The Department of Justice might just as well close up shop if its lawyers 
felt that they had to pull their punches in their discussion with me on any 
issue. Simon Sobeloff and I have always dealt with each other on this frank 
and sensible basis. 

Unless we want responsible officials in Government to abdicate their fune- 
tions, we must expect that they will have reasonable disagreements and exercise 
independent judgment. This should not be a matter of concern to the people 
or the basis of suspicion or unfair rumor. Rather it should be welcomed by 
everyone as the rational process in our way of life by which conflicting views 
are fully aired and ironed out. For free exchange of views is an indispensable 
condition for informed and intelligent judgment within the Government as it 
is so widely acknowledged to be outside the Government. 

Third, a public official no matter how important his station, must realize that 
ours is a Government of laws, not men; his duty is to serve, not rule. 

There is no place in Government for a public official who encroaches on the 
liberties of the people in the guise of exercising official discretion. There is 
no place in Government for public officials who are arbitrary in their consider- 
ations, partial in their investigations, obstinate in their judgments. Favoritism 
of any and every kind in Government must be uprooted together with every 
petty or “stuffed shirt” tyrant who is responsible for it. 

Fourth, Government officials must cooperate in providing the people with 
the most efficient operation possible. While ample staffs should be maintained 
to furnish prompt, effective, and courteous service, “empire building” should 
not be tolerated anywhere. Every effort should be made to lighten, not to 
burden, the work of businessmen and individuals in their dealings with the 
Government. Regulations should be written in intelligible language—yes, so 
that even a lawyer or judge can understand them. Forms should be simplified 
and wherever possible, consistent with the public interest, eliminated entirely. 
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Some progress has been made in this direction recently, but there is still further 
room for improvement. For often these forms are mere impediments to relief 
which our citizens are entitled to as a matter of right and a matter of law. 

Fifth, except to the extent that national security and the proper administra- 
tion of Government may be endangered, public officials should always keep the 
people fully informed of Government affairs. In this way, the people will be 
able to exercise an intelligent judgment on vital issues, and share in the respon- 
sibility of making them. 

Sixth, it should be the responsibility of Government officials to attract the 
most competent and devoted men into Government service. Every incentive 
should be furnished by way of adequate salary, opportunity for promotion, and 
security for those of demonstrated ability. 

We in Government service must never cease striving to meet the grave chal- 
lenge of public responsibility. We need the help, the continuing cooperation 
and enlightened opinion of all the people. By these means we may mobilize 
and unite our strength, resources, and understanding in protecting the founda- 
tions of our great Republic; in safeguarding the cherished liberties of the 
people ; and in preserving the inalienable rights of man. 

One of the most effective ways of checking abuse of public responsibility is 
to establish and maintain loftiest standards in the administration of justice 
throughout the land. This objective President Eisenhower is constantly seek- 
ing to achieve in recommending outstanding and qualified persons as Federal 
jurists. 

In nominating Simon Sobeloff as a judge of the Court of Appeals for the 
Fourth Circuit, the President has selected a man who fulfills these qualifica- 
tions. In his hands, liberty and law, will be—as they must be in any ordered 


society—one and inseparable. 
Senator O’Manonry. There being no other witnesses to appear, 


unless the nominee cares to add any words, anything to his state- 
ment 


Mr. Sosexorr. I don’t think it is necessary. 


Senator O’Manonry. The Chair declares the meeting adjourned. 
Mr. Sosriorr. Thank you for your courtesy. 
(Whereupon, at 3: 45 p. m., the subcommittee adjourned.) 
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MONDAY, MAY 21, 1956 


Untrep States SENATE, 
SUBCOMMITTEE OF TIE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:55 a. m., in room 424, 
Senate Office Building, Senator Joseph C. O’Mahoney (chairman of 
the subcommittee) presiding. 

Present: Senators Eastland, O’Mahoney, Johnston, Hennings, 
McClellan, Wiley, Langer, Watkins, Dirksen, Welker, and Butler. 

Also present: Joseph A. Davis, Chief Clerk. 

Senator O’Manonry. The subcommittee will come to order. 

Would you be good enough to sit down here, Mr. Sobeloff ? 

Mr. Sopetorr. Yes, sir. 

Senator O’Manonry. This meeting is a continuation of the hearing 
of May 5 upon the nomination of Mr. Sobeloff to a vacancy on the 
circuit court of appeals for the circuit embracing the States of Mary- 
land, Virginia, North and South Carolina. 

During the meeting on May 5, the administrative assistant of Sen- 
ator Ervin came before the committee and made a statement to the 
effect that Senator Ervin wanted to be excused from appearing on 
that date because of illness, a cold, which had deprived him of the 
use of his voice. 

To that I can personally testify because I saw him a few minutes 
afterwards. 

It was agreed by the committee that that would be the case. Sen- 
ator Ervin has consented to appear and make his statement now. 

Senator Ervin, you have the floor. 


STATEMENT OF HON. SAM J. ERVIN, JR., A UNITED STATES 
SENATOR FROM THE STATE OF NORTH CAROLINA 


Senator Ervry. Mr. Chairman and gentlemen of the committee, 
I appreciate this opportunity to appear before the committee in con- 
nection with this nomination. 

When it comes to confirming a judge of the Federal court we have 
a very serious problem. 

Someone has facetiously remarked of the Supreme Court Justices 
which present appointments for life “after him while the good he 
does is often interred with his bones.” 

It is a serious business when you appoint or confirm a circuit judge. 

If a wife gets a sorry husband she can get rid of him by divorce. 
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If the country gets a sorry President, or a State gets a sorry Sen- 
ator, or a district gets a sorry Congressman, the people can get rid of 
him at the next election. 

But whenever you appoint a Federal judge under our present 
system, the judge is with you until the last lingering echo of Gabriel’s 
horn trembles into ultimate silence. 

And I appear before this committee for the purpose of opposing 
the confirmation of Mr. Sobeloff because of the overwhelming ma- 
jority of the members of the bench and bar. And the people of 3 
States out of the 5 States in the circuit are opposed to his being 
circuit judge of the circuit. 

And I would like to have permission to insert in the record later 
statements from any of the Senators from that circuit who may desire 
to share the views which I have. 

Senator O’Manonry. That will be granted. 

Senator Ervin. My opposition to the confirmation of Mr. Sobeloff 
for the circuit judgeship in my circuit are twofold. 

In the first place, I oppose his confirmation on the ground that his 
appointment and confirmation would breach a custom which has pre- 
vailed in that district for many, many years. 

I oppose him, secondly, because I think that his constitutional and 
radians philosophy is such that he condones, if he does not in fact 
approve, a force of action which, if continued in the United States, 
will reduce the States to meaningless roles on the Nation’s maps. 

Going back but very briefly to the first of the ground of my opposi- 
tion, as far back as I have been able to investigate, it has been a cus- 
tom in this circuit to rotate the appointments to the circuit court. 

The State of Maryland has had a member of the circuit court since 
1931, as I recall in the person of Judge Soper and the vacancy to 
which Mr. Sobeloff has been named, is a vacancy occasioned by the 
retirement of Judge Soper. 

Under the custom which has heretofore prevailed in the circuit the 
appointment of the circuit judge in this instance ought to go to the 
State of South Carolina which has not had a member of the circuit 
court for many, many years. And the next appointment ought to go 
to the State of West Virginia, since the States of Maryland, North 
Carolina, and Virginia have had the most recent appointments. 

My second objection to the confirmation of Mr. Sobeloff as a judge 
of this circuit is a more serious one. And in order to state that, I 
have got to go into something of the record of the Supreme Court 
of the United States during recent years. 

It is with the greatest reluctance that I criticize the action of any 
court. 

During 5 generations, with the exception of 1 generation, my people 
have been lawyers. My father was a member of the North Carolina 
bar for 65 years. And he used to say that the Supreme Court of the 
United States would render justice according to Jaw until the heavens 
failed. 

I was brought up to respect the judiciary. And I have spent 34 
active years of my life—4 of them I sat ih teglalative bodies and the 
other 30 I have spent actively, either as a practicing lawyer or judge. 

However, as I say, I have got to talk a little about the Supreme Court 
of the United States, because I think that the Supreme Court of the 
United States during recent years has ignored the very sound advice 
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which was given to the Americans for all time by George Washington 
in his farewell message to the American people. 

George Washington alluded to the distribution of separation of the 
powers of Government under our constitutional system. 

As we all know, we have a distribution of the powers of Government. 

On a national level, under our Constitution, the sole power to legis- 
late belongs to the Congress. The power to execute the law belongs to 
the President. And the power to interpret the laws belongs to the 
Supreme Court and such courts inferior to the Supreme Court as the 
Congress has seen fit to establish. 

And this is another distribution of power, that is the power between 
the local government, the State governments, and the powers of the 
Federal Government. 

The people in my State drew a constitution 13 years before the Con- 
stitution of the United States was drafted. North Carolina is 13 years 
older than the United States. The first thing they put in their consti- 
tution was that the people of the State should have the sole and exclu- 
sive power to regulate the internal affairs thereof. 

These people put that in their constitution in the first place because 
it occupied first place in their hearts. And when they established this 
government, they gave the Federal Government certain limited powers 
necessary to enable it to function as a National Government. And 
then they left the rest of the powers to remain in the States or the 
people of the State respectively. 

George Washington said in his farewell address, after pointing out 
the distribution and the separation of powers of government under 
our system, he said this: 

If in the opinion of the people the distribution or modification of the constitu- 
tional powers be in any particular wrong, let it be corrected by an amendment in 
the way which the Constitution designated, but let there be no change by usurpa- 
tion for though in this one instance may be the instrumeut of good, it is the 
customary weapon by which free governments are destroyed. 

[ think that the best interpretation ever placed in a nutshell upon the 
Constitution of the United States was that placed upon it by the Su- 
preme Court of the United States in 7'’ewas v. White where Chief Jus- 
tice Salmon P. Chase said: 

The Constitution in all of its provisions looks to an indissoluble Union composed 
of indestructible things. 

If I were a dictator of the United States—and I do not think the 
United States will ever have a dictator, even a judicial oligarchy ought 
not to be permitted to dictate—I would make the American people, if I 
were dictator of the United States, go back to school and study the 
circumstances under which our Constitution was formed. I would 
make some of the writers of editorials do the same thing because I have 
been astounded to read in such metropolitan papers as the Washington 
Post and others, that the Constitution of the United States amends 
itself by some kind of an evolutionary process, without any change 
being authorized in its wording by the only agencies permitted to 
amend it, namely, the Congress and the States. 

That is in my judgment the right interpretation that was placed on 
the Constitution, not by a man from below the Mason-Dixon line like 
myself but by Judge Thomas M. Cooley, of the Supreme Court of 
Michigan, and a teacher in the law school of the State of Michigan. 
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In his great book on Constitution Limitations he laid down what 
I think is correct with reference to the Constitution of the United 
States. I am not going to read his whole statement but it is found 
at pages 88 and 89 of the seventh edition. 

Judge Cooley pointed out that written constitutions were drafted for 
the purpose of putting the fundamental of government beyond the 
reach of public opinion—the very moods of public opinion. 

He said that the meaning of a constitution is fixed when it is 
adopted, and it is not different at any subsequent time when a court 
has occasion to pass upon it. He says that the principal benefit of a 
written constitution would be lost if the rules of a written constitution 
established were so flexible as to bend the circumstances or be modified 
by public opinion. 

He says that when a court undertook to interpret the Constitution, 
that it should declare the law as written, leaving to those authorized 
to amend the Constitution to make such changes as new circumstances 
may require. 

And he said this, that a court or legislature which should allow a 
change in public sentiment to influence it in giving to a written consti- 
tution, a construction not warranted by the intentions of its founders, 
would be justly chargeable with reckless disregard of official oath and 
public duty. 

I am frank to confess that I share the view expressed by the late 
Justice Jackson in Brown against Adams when he said that he did 


not know any way that you could have justice unless you had a little 
law. 


Senator Watkins. What? 

Senator Ervry. A little law to go along with it. I do not think 
that justice can long survive law. And law is liable to be obstructed 
very much by this superscription we have on the Supreme Court Build- 
ing over here, Equal Justice Under the Law but, frankly, my ob- 
servation of the course of the Supreme Court of the United States 
during recent years has caused me to ponder whether fidelity to truth 
ought not to prompt us to erase those words from the front of the 
building and substitute, Not Justice Under the Law but Justice 
According to the Personal Notions of the Temporary Occupants of 
This Building. 

That isa rather drastic statement to make. 

Before I came here, for 6144 years I sat upon the Supreme Court of 
the State of North Carolina and I saw day by day what the Supreme 
Court of the United States was doing to our constitutional system, 
and to our legal system under which we have lived. 

And candor compels me to say that during recent years the Supreme 
Court has to all intents and purposes usurped the power of Congress 
and the States to amend the Constitution. Now this abuse of power 
is made manifest by many decisions, before the decision in Brown v. 
Board of Education, which repudiates solely upon the basis of psy- 
chology, and sociology, the interpretation placed upon the 14th amend- 
ment in respect to racial segregation in the public schools, during the 
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preceding 86 years which is a longer period of time than that which 
elapsed between the drawing of the Constitution of the United States, 
and ratification of the 14th amendment. 

Now, I do not care to discuss the Brown case at any length, except 
to say that in that case the Supreme Court used some language which 
ismost disturbing tome asalawyer. The opinion says: 

We cannot turn the clock back to the time the 14th amendment was adopted 
or even to 1896 when Plessy v. Ferguson was handed down. 

If that statement means anything it means that the Supreme Court 
of the United States has adopted a philosophy which, indeed, is prac- 
ticed, the Constitution of the United States automatically—amends 
itself from time to time without any change in its wording being au- 
thorized by the Congress or the States as authorized by the fifth amend- 
ment. And that the Supreme Court of the United States itself is the 
sole determinant of when the Constitution automatically amends 
itself, and as to the nature and scope of the automatic amendment. 

Senator Witry. Will you read that sentence in connection with the 
context that you just quoted ? 

Senator Ervin. I was quoting from memory. 

Senator Witey. Oh. 

Senator Ervry. It was dealing with the question of whether his- 
torically—in other words, the Court said it would not put itself back 
at the time when the Constitution provision was framed and drafted, 
they were not going to turn the clock back. 

Now, I will have to confess 

Senator McCLe.xian. It meant they were not going to be guided or 
controlled by conditions that prevailed then and what the Founding 
Fathers intended ¢ 

Senator Ervin. Exactly. 

Senator Witry. That is why I asked the question. I think we 
should have the language in connection therewith. 

Senator Ervin. I can give you the exact language. 

Senator McCieLtan. Would that also carry the implication they 
are not bound by any past court decision by reason of what they said 
about it? : 

Senator Ervin. Yes. Times have changes, they said, the inference 
being when it changes the Constitution automatically changes, too. 

Senator Jounston. They would have a right to change their deci- 
sion that they had previously made by the Supreme Court. 

Senator Ervin. I will look up the exact quotation and put it in 
later. I dislike to stop at this point to take up the time to find it now. 

Senator Jounsron. That means, also, they have a right to change 
their decisions that they have previously made which indi he 
precedence for them, but they will no longer follow precedence. 

Senator Ervin. Absolutely. 

Senator O’Manoney. Will you get a copy of the decision ? 

Senator Ervin. I have it right here. 

Senator Burier. Hunt it up and put it in there, Mr. Davis. 
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(The decision referred to follows :) 















































SYLLABUS 


3ROWN ET AL. Uv. BOARD OF EDUCATION OF TOPEKA ET AL. 


NO. 1. APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS,* 


Argued December 9, 1952.—Reargued December 8, 1953.—Decided May 17, 1954 


Segregation of white and Negro children in the public schools of a State solely 
on the basis of race, pursuant to state laws permitting or requiring such segrega- 
tion, denies to Negro children the equal protection of the laws guaranteed by the 
Fourteenth Amendiment—even though the physical facilities and other “tangible” 
factors of white and Negro schools may be equal. Pp. 486-496. 

(a) The history of the Fourteenth Amendment is inconclusive as to its in- 
tended effect on public education. Pp. 489-490. 

(b) The question presented in these cases must be determined, not on the basis 
of conditions existing when the Fourteenth Amendment was adopted, but in the 
light of the full development of public education and its present place in American 
life throughout the Nation. Pp. 492-493. 

(c) Where a State has undertaken to provide an opportunity for an education 
in its public schools, such an opportunity is a right which must be made avail- 
able to all on equal terms. P. 493. 

(d) Segregation of children in public schools solely on the basis of race de- 
prives children of the minority group of equal educational opportunities, even 
though the physical facilities and other “tangible” factors may be equal. Pp. 
493-494. 

(e) The “separate but equal” doctrine adopted in Plessy v. Ferguson, 163 U. 8. 
537, has no place in the field of public education. P. 495. 

(f) The cases are restored to the docket for further argument on specified 
questions relating to the furms of the decrees. Pp. 495-496. 


COUNSEL FOR PARTIES 


Robert L. Carter argued the cause for appellants in No. 1 on the original argu- 
ment and on the reargument. Thurgood Marshall argued the cause for appellants 
in No. 2 on the original argument and Spottswood W. Robinson, III, for appel- 
lants in No. 4 on the original argument, and both argued the causes for appellants 
in Nos. 2 and 4 on the reargument. Louis L. Redding and Jack Greenberg argued 
the cause for respondents in No. 10 on the original argument and Jack Greenberg 
and Thurgood Marshall on the reargument. 

On the briefs were Robert L. Carter, Thurgood Marshall, Spottswood W. Robin- 
son, IIT, Louis L. Redding, Jack Greenberg, George E. C. Hayes, William R. 
Ming, Jr., Constance Baker Motley, James M. Nabrit, Jr., Charles 8S. Scott, Frank 
D. Reeves, Harold R. Boulware and Oliver W. Hill for appellants in Nos. 1, 2 and 
4 and respondents in No. 10; George M. Johnson for appeliants in Nos. 1, 2 and 4; 
and Loren Miller for appellants in Nos. 2 and 4. Arthur D. Shores and A. T. 
Walden were on the Statement as to Jurisdiction and a brief opposing a Motion 
to Dismiss or Affirm in No. 2. 

Paul E. Wilson, Assistant Attorney General of Kansas, argued the cause for 
appellees in No. 1 on the original argument and on the reargument. With him 
on the briefs was Harold R. Fatzer, Attorney General. 

John W. Davis argued the cause for appellees in No. 2 on the original argu- 
ment and for appellees in Nos. 2 and 4 on the reargument. With him on the 
briefs in No. 2 were T. C. Callison, Attorney General of South Carolina, Robert 
McC. Figg, Jr., S. EB. Rogers, William R. Meagher and Taggart Whipple. 

J. Lindsay Almond, Jr., Attorney General of Virginia, and T. Justin Moore 
argued the cause for appellees in No. 4 on the original argument and for appellees 
in Nos. 2 and 4 on the reargument. On the briefs in No. 4 were J. Lindsay Al- 
mond, Jr., Attorney General, and Henry T. Wickham, Special Assistant Attorney 





*Together with No. 2, Briggs et al. v. Elliott et al., on appeal from the United States 
District Court for the Eastern District of South Carolina, argued December 9-10, 1952, 
reargued December 7—8, 1953: No. 4. Davis et al. v. County School Board of Prince Edward 
County, Virginia, et al., on appeal from the United States District Court for the Eastern 
District of Virginia. argued December 10, 1952, reargued December 7-8, 1953; and No. 10, 
Gebhart et al. v. Belton et al., on certiorari to the Supreme Court of Delaware, argued 
December 11, 1952, reargued December 9, 1953. 
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General for the State of Virginia, and T. Justin Moore, Archibald G. Robertson, 
John W. Riely and 7’. Justin Moore, Jr., for the Prince Edward County School 
Authorities, appellees. 

H. Albert Young, Attorney General of Delaware, argued the cause for peti- 
tioners in No. 10 on the original argument and on the reargument. With him on 
the briefs was Louis J. Finger, Special Deputy Attorney General. 

By special leave of Court, Assistant Attorney General Rankin argued the cause 
for the United States on the reargument, as amicus curiae, urging reversal in 
Nos. 1, 2 and 4 and affirmance in No. 10. With him on the brief were Attdrney 
General Brownell, Philip Elman, Leon Ulman, William J. Lamont and M. Magde- 
lena Schoch, James P. McGranery, then Attorney General, and Philip Elman 
filed a brief for the United States on the original argument, as amicus curiae, 
urging reversal in Nos. 1, 2 and 4 and affirmance in No. 10. 

Briefs of amici curiae supporting appellants in No. 1 were filed by Shad Polier, 
Will Maslow and Joseph B. Robison for the American Jewish Congress; by 
Edwin J. Inkas, Arnold Forster, Arthur Garfield Hays, Frank E. Karelsen, Leon- 
ard Haas, Saburo Kido and Theodore Leskes for the American Civil Liberties 
Union et al.; and by John Ligtenberg and Selma M. Borchardt for the American 
Federation of Teachers. Briefs of amici curiae supporting appellants in No. 1 
and respondents in No. 10 were filed by Arthur J. Goldberg and Thomas EF. 
Harris for the Congress of Industrial Organizations and by Phineas Indritz for 
the American Veterans Committee, Inc. 


OPINION OF THE COURT 


Mr. CHIEF JUSTICE WARREN delivered the opinion of the Court. 

These cases come to us from the States of Kansas, South Carolina, Virginia, 
and Delaware. They are premised on different facts and different local condi- 
tions, but a common legal question justifies their consideration together in this 
consolidated opinion.’ 


1In the Kansas case, Brown v. Board of Education, the plaintiffs are Negro children of 
elementary school age residing in Topeka. They brought this action in the United States 
District Court for the District of Kansas to enjoin enforcement of a Kansas statute which 
permits, but does not require, cities of more than 15,000 population to maintain separate 
school facilities for Negro and white students. Kan. Gen. Stat. § 72-1724 (1949). Pur- 
suant to that authority, the Topeka Board of Education elected to establish segregated ele 
mentary schools. Other public schools in the community, however, are operated on a non- 
segregated basis. The three-judge District Court, convened under 28 U. S. C. §§ 2281 and 
2284, found that segregation in public education has a detrimental effect upon Negro 
children, but denied relief on the ground that the Negro and white schools were substan- 
tially equal with respect to buildings, transportation, curricula, and educational qualifica- 
oa teachers. 98 F. Supp. 797. The case is here on direct appeal under 28 U. S. C. 
§ 1253. 

In the South Carolina case, Briggs v. Elliott, the plaintiffs are Negro children of both 
elementary and high school age residing in Clarendon County. They brought this action 
in the United States District Court for the Eastern District of South Carolina to enjoin 
enforcement of provisions in the state constitution and statutory code which require the 
segregation of Negroes and whites in public schools. S. C. Const., Art. XI, § 7: S. C. Code 
§ 5377 (1942). The three-judge District Court, convened under 28 U. S. C. §§ 2281 and 
2284, denied the requested relief. The court found that the Negro schools were inferior 
to the white schools and ordered the defendants to begin immediately to equalize the facili- 
ties. But the court sustained the validity of the contested provisions and denied the 
plaintiffs admission to the white schools during the equalization program. 98 F. Supp. 
529. This Court vacated the District Court’s judgment and remanded the case for the 
purpose of obtaining the court’s views on a report filed by the defendants concerning the 
progress made in the equalization program. 342 U.S. 350. On remand, the District Court 
found that substantial equality had been achieved except for buildings and that the defend- 
ants were proceeding to rectify this inequality as well. 103 F. Supp. 920. The case is 
again here on direct appeal under 28 U. S. C. § 1253. 

In the Virginia case, Davis v. County School Board, the plaintiffs are Negro children 
of high school age residing in Prince Edward County. They brought this action in the 
United States District Court for the Eastern District of Virginia to enjoin enforcement of 
provisions in the state constitution and statutory code which require the segregation of 
Negroes and whites in public schools. Va. Const., § 140; Va. Code, § 22—221 (1950). The 
three-judge District Court, convened under 28 U. S. C. §§ 2281 and 2284, denied the 
requested relief. The court found the Negro school inferior in physical plant, curricula, 
and transportation, and ordered the defendants forthwith to provide substantially equal 
eurricula and transportation and to “proceed with all reasonable diligence and dispatch 
to remove” the inequality in physical plant. But, as in the South Carolina case, the court 
sustained the validity of the contested provisions and denied the plaintiffs admission to the 
white schools during the equalization program. 103 F. Supp. 337. The case is here on 
direct appeal under 28 U. S. C. § 1258. 

In the Delaware case, Gebhart v. Belton, the plaintiffs are Negro children of both ele- 
mentary and high school age residing in New Castle County. They brought this action 
in the Delaware Court of Chancery to enjoin enforcement of provisions in the state con- 
stitution and statutory code which require the segregations of Negroes and whites in public 
schools. Del. Const., Art X, §2; Del. Rev. Code § 2631 (1935). The Chancellor gave 
judgment for the plaintiffs and ordered their immediate admission to schools previously 





122 NOMINATION OF SIMON E. SOBELOFF 


In each of the cases, minors of the Negro race, through their legal representa- 
tives, seek the aid of the courts in obtaining admission to the public schools 
of their community on a nonsegregated basis. In each instance, they had been 
denied admission to schools attended by white children under laws requiring or 
permitting segregation according to race. This segregation was alleged to 
deprive the plaintiffs of the equal protection of the laws under the Fourteenth 
Amendment. In each of the cases other than the Delaware case, a three-judge 
federal! district court denied relief to the plaintiffs on the so-called “separate but 
equal” doctrine announced by this Court in Plessy v. Ferguson, 163 U. S. 537. 
Under that doctrine, equality of treatment is accorded when the races are provided 
substantially equal facilities, even though these facilities be separate. In the 
Delaware case, the Supreme Court of Delaware adhered to that doctrine, but 
ordered that the plaintiffs be admitted to the white schools because of their 
superiority to the Negro schools. 

The plaintiffs contend that segregated public schools are not “equal” and cannot 
be made “equal,” and that hence they are deprived of the equal protection of the 
laws. Because of the obvious importance of the question presented, the Court 
took jurisdiction.*. Argument was heard in the 1952 Term, and reargument was 
heard this Term on certain questions propounded by the Court.* 

Reargument was largely devoted to the circumstances surrounding the adop- 
tion of the Fourteenth Amendment in 1868. It covered exhaustively considera- 
tion of the Amendment in Congress, ratification by the states, then existing 
practices in racial segregation, and the views of proponents and opponents of the 
Amendment. This discussion and our own investigation convince us that, al- 
though these sources cast some light, it is not enough to resolve the problem with 
which we are faced. At best, they are inconclusive. The most avid proponents 
of the post-War Amendments undoubtedly intended them to remove all legal 
distinctions among “all persons born or naturalized in the United States.” Their 
opponents, just as certainly, were antagonistic to both the letter and the spirit of 
the Amendments and wished them to have the most limited effect. What others 
in Congress and the state legislatures had in mind cannot be determined with 
any degree of certainty. 

An additional reason for the inconclusive nature of the Amendment’s history, 
with respect to segregated schools, is the status of public education at that 
time.“ In the South, the movement toward free common schools supported by 
general taxation, had not yet taken hold. Education of white children was 
largely in the hands of private groups. Education of Negroes was almost non- 
existent, and practically all of the race were illiterate. In fact, any education 
of Negroes was forbidden by law in some states. Today, in contrast, many 
Negroes have achieved outstanding success in the arts and sciences as well as in 
the business and professional world. It is true that public school education at the 
time of the Amendment had advanced further in the North, but the effect of 


attended only by white children, on the ground that the Negro schools were inferior with 
respect to teacher training, pupil-teacher ratio, extracurricular activities, physical plant, 
and time and distance involved in travel. 87 A. 2d 862. The Chancellor also found that 
segregation itself results in an inferior education for Negro children (see note 10, infra), 
but did not rest his decision on that ground. I/d., at 865. The Chancellor’s decree was 
affirmed by the Supreme Court of Delaware, which intimated, however, that the defendants 
might be able to obtain a modification of the decree after equalization of the Negro and 
white schools had been accomplished. 91 A. 2d 137, 152. The defendants, contending 
only that the Delaware courts had erred in ordering the immediate admission of the Negro 
plaintiffs to the white schools, applied to this Court for certiorari. The writ was granted, 
Tens : 4 -_ ——— who were successful below, did not submit a cross-petition. 

2 « »- , , 9 . i 

$345 U. S. 972: The Attorney General of the United States participated both Terms 
as amicus curide. 

“For a general study of the development of public education prior to the Amendment, 
see Butts and Cremin, A History of Education in American Culture (1953), Pts. I, I; 
Cubberley, Public Edeation in the United States (1934 ed.), ce. II-XII. School practices 
current at the time of the adoption of the Fourteenth Amendment are described in Butts 
and Cremin, supra, at 269-275; Cubberley, supra, at 288-339, 408-431; Knight, Public 
Education in the South (1922), ee. VIII, IX. See also H. Ex. Doc. No. 315, 41st Cong., 
2d Sess. (1871). Although the demand for free public schools followed substantially the 
same pattern in both the North and the South, the development in the South did not begin 
to gain momentum until about 1850, some twenty years after that in the North. The 
reasons for the somewhat slower development in the South (e. g., the rural character of 
the South and the different regional attitudes toward state assistance) are well explained 
in Cubberley, supra, at 408-423. In the country as a whole, but peer in the South, 
the War virtually stopped all progress in public education. Id., at 427-428. The low 
status of Negro education in all sections of the country, both before and immediately after 
the War, is described in Beale, A History of Freedom of Teaching in American Schools 
(1941), 112-182, 175-195. Compulsory school attendance laws were not generally adopted 
until after the ratification of the Fourteenth Amendment, and it was not until 1918 that 
such laws were in force in all the staates. Cubberley, supra, at 563-565. 
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the Amendment on Northern States was generally ignored in the congressional 
debates. Even in the North, the conditions of public education did not approxi- 
mate those existing today. The curriculum was usually rudimentary; ungraded 
schools were common in rural areas; the school term was but three months a year 
in many states; and compulsory school attendance was virtually unknown. As 
a consequence, it is not surprising that there should be so little in the history 
of the Fourteenth Amendment relating to its intended effect on public education. 

In the first cases in this Court construing the Fourteenth Amendment, decided 
shortly after its adoption, the Court interpreted it as proscribing all state-im- 
posed discriminations against the Negro race.’ The doctrine of “separate but 
equal” did not make its appearance in this Court until 1896 in the case of Pleasy 
v. Ferguson, supra, involving not education but transportation.” American courts 
have since labored with the doctrine for over half a century. In this Court, 
there have been six cases involving the “separate but equal” doctrine in the 
field of public education.’ In Cumming v. County Board of Education, 175 U. S. 
528, and Gong Lum y. Rice, 275 U. S. 78, the validity of the doctrine itself was 
not challenged.” In more recent cases, all on the graduate school level, inequality 
was found in that specific benefits enjoyed by white students were denied to 
Negro students of the same educational qualifications. Missouri ex rel. Gaines 
v. Canada, 305 U. 8S. 337; Sipuel v. Oklahoma, 332 U. S. 631; Sweatt v. Painter, 
339 U. S. 629; McLaurin v. Oklahoma State Regents, 399 U. S. 637. In none of 
these cases was it necessary to reexamine the doctrine to grant relief to the 
Negro plaintiff. And in Sweatt v. Painter, supra, the Court expressly reserved 
decision on the question whether Plessy v. Ferguson should be held inapplicable 
to public education. 

In the instant cases, that question is directly presented. Here, unlike Sweatt 
v. Painter, there are findings below that the Negro and white schools involved 
have been equalized, or are being equalized, with respect to buildings, curricula, 
qualifications and salaries of teachers, and other “tangible” factors.” Our 
decision, therefore, cannot turn on merely a comparison of these tangible factors 
in the Negro and white schools involved in each of the cases. We must look 
instead to the effect of segregation itself on public education. 

In approaching this problem, we cannot turn the clock back to 1868 when 


the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was 
written. We must consider public education in the light of its full development 
and its present place in American life throughout the Nation. Only in this 


5 Slaughter-House Cases, 16 Wall. 36, 67-72 (1873); Strauder v. West Virginia, 100 
U. §. 303, 307-308 (1880) : 

“It ordains that no State shall deprive any person of life, liberty, or property, without 
due process of law, or deny to any person within its jurisdiction the equal protection of 
the laws. What is this but declaring that the law in the States shall be the same for the 
black as for the white; that all persons, whether colored or white, shall stand equal before 
the laws of the States, and, in regard to the colored race, for whose protection the amend- 
ment was primarily designed, that no discrimination shall be made against them by law 
because of their color? The words of the amendment, it is true, are prohibitory, but they 
contain a necessary implication of a positive immunity, or right, most valuable to the 
colored race—the reht to exemption from unfriendly legislation against them distinctively 
as ecolored—exemption from legal discriminations, implying inferiority in civil society, 
lessening the security of their enjoyment of the rights which others enjoy, and discrimina- 
tions which are steps towards reducing them in the condition of a subject race.” 

See also Virginia v. Rives, 100 U. S. 313, 318 (1880) ; Ea parte Virginia, 100 U. 8. 339, 
344-345 (1880). 

*The doctrine apparently originiated in Roberts v. Oy of Boston, 59 Mass. 198, 206 
(1850), upholding school segregation against attack as being violative of a state constitu- 
tional guarantee of equality. Segregation in Boston public schools was eliminated in 1855. 
Mass. Acts 1855, c. 256. But elsewhere in the North segregation in public education has 
permietes in some communities until recent years. It is apparent that such segregation 
las long been a nationwide problem, not merely one of sectional concern. 

7 See also Berea College v. Kentucky, 211 U. 8. 45 (1908). 

8In the Cumming case, Negro taxpayers sought an injunction requiring the defendant 
school board to discontinue the operation of a high school for white children until the 
board resumed operation of a high school for Negro children. Similarly, in the Gong Lum 
case, the plaintiff, a child of Chinese descent, contended only that state authorities had 
misapplied the doctrine by classifying him with Negro children and requiring him to attend 
a Negro school. 

®In the Kansas case, the court below found substantial equality as to all such factors. 
98 F. Supp. 797, 798. In the South Carolina case, the court below found that the de- 
fendants were proceeding “promptly and in good faith to comply with the court's ¢rcree.” 
103 F. Supp. 920, 921. In the Virginia case, the court below noted that the equalization 
program was already “afoot and progressing” (103 F. Supp. 337, 341); since then, we 
have been advised, in the Virginia Attorney General’s brief on reargument, that the pro- 
gram has now been completed. In the Delaware case, the court below similarly noted 
that the state’s equalization program was well under way. 91 A. 2d 137, 149. 
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way can it be determined if segregation in public schools deprives these plaintiffs 
of the equal protection of the laws. 

Today, education is perhaps the most important function of state and local 
governments. Compulsory school attendance laws and the great expenditures 
for education both demonstrate our recognition of the importance of education 
to our democratic society. It is required in the performance of our most basic 
public responsibilities, even service in the armed forces. It is the very founda- 
tion of good citizenship. Today it is a principal instrument in awakening 
the child to cultural values, in preparing him for later professional training, 
and in helping him to adjust normally to his environment. In these days, it 
is doubtful that any child may reasonably be expected to succeed in life if he is 
denied the opportunity of an education. Such an opportunity, where the state 
has undertaken to provide it, is a right which must be made available to all on 
equal terms. 

We come then to the question presented: Does segregation of children in 
public schools solely on the basis of race, even though the physical facilities 
and other “tangible” factors may be equal, deprive the children of the minority 
group of equal educational opportunities? We believe that it does. 

In Sweatt v. Painter, supra, in finding that a segregated law school for Negroes 
could not provide them equal educational opportunities, this Court relied in 
large part on “those qualities which are incapable of objective measurement 
but which make for greatness in a law school.” In McLaurin vy. Oklahoma State 
Regents, supra, the Court, in requiring that a Negro admitted to a white 
graduate school be treated like all other students, again resorted to intangible 
considerations: ‘* * * his ability to study, to engage in discussions and ex- 
change views with other students, and, in general, to learn his profession.” 
Such considerations apply with added force to children in grade and high schools. 
To separate them from others of similar age and qualifications solely because 
of their race generates a feeling of inferiority as to their status in the community 
that may affect their hearts and minds in a way unlikely ever to be undone. 
The effect of this separation on their educational opportunities was well stated 
by a finding in the Kansas case by a court which nevertheless felt compelled 
to rule against the Negro plaintiffs: 

“Segregation of white and colored children in public schools has a detri- 
mental effect upon the colored children. The impact is greater when it has 
the sanction of the law; for the policy of separating the races is usually 
interpreted as denoting the inferiority of the negro group. A sense of 
inferiority affects the motivation of a child to learn. Segregation with the 
sanction of law, therefore, has a tendency to [retard] the educational and 
mental development of negro children and to deprive them of some of the 
benefits they would receive in a racial[ly] integrated school system.” ” 

Whatever may have been the extent of psychological knowledge at the time 
of Plessy v. Ferguson, this finding is amply supported by modern authority.” 
Any language in Plessy v. Ferguson contrary to this finding is rejected. 

We conclude that in the field of public education the doctrine of “separate 
but equal’ has no place. Separate educational facilities are inherently unequal. 
Therefore, we hold that the plaintiffs and others similarly situated for whom 
the actions have been brought are, by reason of the segregation complained of, 
deprived of the equal protection of the laws guaranteed by the Fourteenth 
Amendment. This disposition makes unnecessary any discussion whether such 
segregation also violates the Due Process Clause of the Fourteenth Amendent.” 

3ecause these are class actions, because of the wide applicability of this 
decision, and because of the great variety of local conditions, the formulation 
of decrees in these cases presents problems of considerable complexity. On 
reargument, the consideration of appropriate relief was necessarily subordi- 





10 A similar finding was made in the Delaware case: “I conelude from the testimony that 
in our Delaware society, State-imposed segregation in education itself results in the Negro 
children, as a class, receiving educational opportunities which are substantially inferior 
to those available to white children otherwise similarly situated.” 87 A. 2d 862, 865. 

1K. B. Clark, Effect of Prejudice and Discrimination on Personality Development (Mid- 
century White House Conference on Children and Youth, 1950): Witmer and Kotinsky, 
Personality in the Making (1952), ¢. VI; Deutscher and Chein, The Psychological Effects 
of Enforced Segregation: A Survey of Social Science Opinion, 26 J. Psychol. 259 (1948) : 
Chein, What Are the Psychological Effects of Segregation Under Conditions of Equal 
Facilities? 3 In# J. Opinion and Attitude Res. 229 (1949); Brameld, Educational Costs, 
in Discrimination and National Welfare (MaclIver, ed., 1949), 44-48; Frazier, The Negro 
in the United States (1949), 674-681. And see generally Myrdal, An American Dilemma 
(1944). 

12 See Bolling v. Sharpe, post, p. 497, concerning the Due Process Clause of the Fifth 
Amendment. 
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nated to the primary question—the constitutionality of segregation in public 
education. We have now announced that such segregation is a denial of the 
equal protection of the laws. In order that we may have the full assistance 
of the parties in formulating decrees, the cases will be restored to the docket, 
and the parties are requested to present further argument on Questions 4 and 
5 previously propounded by the Court for the reargument this Term.” The At- 
torney General of the United States is again invited to participate. The Attorneys 
General of the states requiring or permitting segregation in public education 
will also be permitted to appear as amici curiae upon request to do so by Sep- 
tember 15, 1954, and submission of briefs by October 1, 1954.** 
It is so ordered. 


Senator Ervin. Will you find the exact passage / 

I am not complaining about that decision. There are a number of 
other ones. And I am going to mention only one which is the case of 
Williams v. North Carolina, which I had the task of trying the second 
time that it was tried in the courts of North Carolina. 

In this case the Supreme Court repudiated a long line of decisions 
which is illustrated by Haddock v. Iladdock which held that the full 
faith and credit clause of the Constitution did not require a court to 
recognize the validity of divorce obtained upon substituted service 
unless the divorce was rendered by the State which was the State of 
matrimonial domicile. 

As the Associate Justice said in that case: 

They recognize the right of the State and compeHed another State to accept 
the exercise of the power to dissolve a marriage by a process by which— 


he said— 


they disturbed settled family relationships by a procedure which we would not 
recognize if the suit were one to collect a grocery bill. 


In other words, in that case a man left North Carolina, left his 
wife without any haces ledge of where he had gone, went to the State 
of Nevada, stopped at a motor court, stayed there 6 weeks, brought 
his suit for divorce, published the notice in the Nevada paper, and 
got a divorce. 

And the court held that if he had any residence in Nevada that North 

Carolina had to recognize that destroyed his wife’s right to share in 
his property, destroved her right to receive support at his hands, not- 
withstanding the fact that ‘she did not even know where he was and 
did not know that the decree had ever been handed down, did not 
know that the suit was pending. 

Which is another case where they changed the established law in 
order to substitute the personal notions of the majority of the Court 


8 “4. Assuming it is decided that segregation in public schools violates the Fourteenth 
Amendme “nt— 

“(a) would a decree necessarily follows providing that. within the limits set by normal 
wees school districting, Negro children should forthwith be admitted to schools of 
their choice; or 

“(b) may this Court, in the exercise of its equity powers. permit an effective gradual 
adjustment to be brought about from existing segregated systems to a system not based 
on color distinctions ? 

“5. On the assumption on which questions 4 (a) and (b) are based, and assuming fur- 
ther that this Court will exercise its equity powers to the end described in question 4 (b)— 

“(a@) should this Court formulate detailed decrees in these cases ; 

“(b) if so, what specific issues should the decrees reach : 

“(c) should this Court appoint a special master to hear evidence with a view to recom- 
mending specific terms for such decrees : 

“(d) should this Court remand to the courts of first instance with directions to frame 
decrees in these cases, and if se what general directions should the decrees of this Court 
include and what procedures should the courts of first instance follow in arriving at the 
specific terms of more detailed decrees—” 

4 See Rule 42, Revised Rules of this Court (effective July 1, 1954). 
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for what had been adjudicated to be the law of the land in times past. 

Senator O’Manonry. When was that case handed down? 

Senator Ervin. It was handed down sometime around 1940—I 
might miss a year one way or the other. 

The order ought to have held in that case on the facts there was no 
evidence of any kind of residence in Nevada. 

The second time I tried it and put that question to the jury. The 
North Carolina jury having more gumption than the Supreme Court 
of the United States, they nullified the effect of that deicsion in that 
er case and holding no residence, which the Court ought to 
1ave held on the evidence in the case because there was no evidence of 
residence. 

Now, not only has the Supreme Court of the United States usurped 
the power of Congress and the States to amend the Constitution, but 
it has time and again nullified during recent years congressional acts. 
The most remarkable case of that kind, the most glaring one I call it, 
is Girouard v. The United States. 

I happened to be in the Court the day that opinion was handed down 
in 1956. That was the day that Chief Justice Stone suffered his fatal 
heart attack. And I have never been able to escape the conviction 
that all of the pain in the heart of Chief Justice Stone on that day was 
not physical. 

There was a decision in construing the act of Congress which pro- 
vided that no person could become a citizen of the United States unless 
they were willing to take an oath which pledged them to support the 
Constitution of the United States against all enemies both foreign 
and domestic. 

Three times that question has been before the Supreme Court of 
the United States, during the preceding 25 years, as to whether or not 
the oath adopted by the Immigration authorities was consistent with 
the statute. And that oath was that a person was required to take 
an oath to bear arms if need be in defense of the United States before 
they could become a citizen of the United States. 

Now that interpretation was clearly correct because it is not only 
an actual impossibility but a linguistic impossibility for amybody to 
defend the United States or its Constitution against all of its enemies 
if he is unwilling to bear arms against an enemy who comes to destroy 
the United States by force or violence. Notwithstanding the fact that 
there were three decisions of the Supreme Court approving that inter- 
pretation of the statute and notwithstanding the fact that every time 
Congress had met there had been a bill introduced to change that 
statute, and every time Congress had rejected the bill or failed to act 
on it, and notwithstanding the fact that Congress had reenacted the 
law in exactly the same terms after it had been so construed three 
times by the Supreme Court, the majority of the Supreme Court on 
that day overruled that decision. 

And the reason they overruled that decison was because the majority 
of them did not like the way in which Congress had exercised its 
constitutional power to legislate. 

To be sure they did not say that “We are overruling these previous 
decisions, and putting a new construction on an act that has been 
three times construed, because we don’t like the way that Congress has 
legislated.” But I tell you if they had said that it would have been a 





NOMINATION OF SIMON E. SOBELOFF 127 


far better reason than any of the reasons they gave which I will not 
stop to enumerate. 

That is the reason they did it. No one can read those opinions and 
the dissenting opinion of the very able dissenting Chief Justice Stone 
without coming to that conclusion. 

Senator Lancer. What was the vote on that? 

Senator Ervin. About 5 to 4, as I recall it. 

I want to go a little further here. I am passing from these revolu- 
tionary decisions on constitutional questions and statutory subjects. 

The Supreme Court of the United States during recent years has 
substantially impaired the doctrine of stare decisis and the stability of 
the law of the land which this doctrine formally insured by over- 
ruling, repudiating, or ignoring its established precedence of earlier 
years. Former Justice Owen J. Roberts—the late Justice Owen J. 
Roberts, made this comment in this connection in his dissenting opin- 
ion in Smith v. Allright: 

The reason for my concern is that the instant decision overruling that 
announced about 9 years ago tends to bring adjudication of this tribunal into the 
same class as the restricted railroad ticket good for this day and train only. 

I want to say, as a man who spent 30 years in connection with, and 
active years in the administration of justice as a practicing lawyer, 
and as a judge, that I am firmly convinced that law 1s absolutely desti- 
tute of social value unless it has some stability, and unless it can be 
ascertained by a study of the precedence which laid down the law, 
because as lawyers we are told that law is a rule of action. And cer- 
tainly a lawyer cannot guide his clients as to their action, if law is so 
unstable that a court has no respect for its own prior decisions. And 
the decisions of the court, as Mr. Justice Roberts said, are as “like a 
restricted railroad ticket.” 

I could go into a great many of these decisions but it would take up 
time of the committee unnecessarily. 

The Supreme Court during recent years has handed down a line of 
decisions which are wholly inconsistent with the constitutional prin- 
ciple that the States of the Union are indestructible. 

This is particularly true in the field of criminal law. I might add 
in connection with that, in the field of criminal law the Supreme Court 
of the United States has virtually abolished the doctrine of res adju- 
dicata, insofar as the trial of criminal cases in State courts is concerned. 

Under the doctrine of res adjudicata, and in its rightful sense as it 
has been applied throughout the generations, a judgment of a court 
is conclusive, not only as to the things which were actually litigated 
but it is conclusive as to the things which could have been litigated 
within the purview of the issues involved. 

The Supreme Court has handed down a great many decisions which 
have for years afterward permitted the reopening of cases and re- 
litigating of matters in State courts on things which could and should 
have been dedicated in the original case. 

Then another line of decision which is particularly destructive of 
the capacity of the States to enforce their own laws with reasonable 
dispatch in their own efforts against their own citizens has been this 
line of decision in which the Supreme Court has overemphasized dur- 
ing recent years, giving the lowest Federal judge the right to nullify 
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upon a writ of habeas corpus the decision of the highest courts of the 
State. 

These decisions have made it extremely difficult for the State courts 
to enforce criminal laws of the States in the States’ own courts against 
the citizens of the States. And they have gone so far as to allow the 
lowest Federal judges to nullify the decision of the highest courts of 
the State, even in cases where application was made to the Supreme 
Court of the United States to review the original decision of the Su- 
preme Court of the State on the writ of certiorari which has been 
denied by the Supreme Court of the United States itself. 

When I protest about these matters I am not a lone voice crying in 
a legal wilderness. 

In August 1954 the chief justices of the 48 States of the Union 
passed a unanimous resolution appealing to this Congress to pass a 
law to curtail the practice of the lowest Federal courts of nullifying 
the decisions of the highest court of the State. And a bill to that 
etfect has passed the House at this time and is now pending before 
this committee. And this committee ought to take and report that 
bill out favorably and let it be passed at this session. These are not 
things in times past, all of the complaints I have about the Supreme 
Court of the United States. 

I want to call your attention to three decisions at the current time. 
The first one is Chessman v. Teets, reported in volume 350, at page 3. 
In this case, apparently, I do not know what the defendant was, but I 
assume he was a resident of California. If that assumption is correct, 
then you have this situation : 

The trial court of the State of California tried a resident of Cali- 
fornia for committing a capital felony under the law of California. 
The defendant was sentenced to death. He appealed to the Supreme 
Court of California, which affirmed the judgment. 

Then after that he went into the district court in California, the 
lowest Federal court sitting in California, upon a petition alleging 
that at the time the Supreme Court of California passed upon his 
appeal it had a false record before it as to what had transpired in 
the trial court; that the falsity of the record was due to the collusion 
between the prosecuting attorney and the court reporter. 

Now, the district judge out in California dismissed the petition. 
And the circuit court affirmed that decision. And it came up here to 
this Court. And in a per curiam decision the Supreme Court of the 
United States held, on October 17, 1955, that the cireuit court had 
erred in affirming the judgment of dismissal by the district court and 
the district court had erred in failing to go in and determine this 
question of fact, whether or not the Supreme Court of California had 
a true record before it at the time it passed on this appeal. Now, 
mind you, they cite in support of this decision Mooney v. Houlihan 
in the 294 United States Report at 103. 

There is not a syllable in this ease, the Chessman case, to the effect 
that this man had ever made any application to the Supreme Coyrt 
of California, or to any of the courts of California, to determine 
whether or not the record which the Supreme Court of California 
had before it at the time it affirmed the appeal was a false or true 
record, but they cite this case to sustain their ruling, a case which 
dismissed a similar petition, on the grounds that the courts of Cali- 
fornia were presumed to be interested in enforcement of the law and 
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enforcement of the 14th amendment, and that the Federal courts 
would not entertain jurisdiction unless and until all State remedies 
had been first used. 

There is not a suggestion in the Chessman case that this man had 
to make any application to the Supreme Court of California or to 
the other courts of California for relief. 

Senator Witry. The point was not raised in the Supreme Court 
of California at all? 

Senator Ervin. No; entirely a new thing. 

In other words, if the district courts are going to have the power 
to determine, in the first instance, the question “whether or not the 
highest court in the State had a true or false record before it, then 
passed on an appeal from one of its own trial courts, we have come 
to the day when the States are no longer indestructible. 

We may have an indissoluble Union but, certainly, not composed 
of indestructible States. 

Senator McCieitian. Let me ask you a question. I ain not famil 
iar except by newspaper reports. 

Would that not mean any final adjudication in any State can 
reach its way to the Supreme Court of the United States simply by 
an allegation i in a lower Federal Court to the effect that the decision 
of the court was based on a false record ? 

Senator Ervin. Absolutely. IT mean that every case that is tried 
in the State trial court and is affirmed by the highest court of the 
State can be relitigated in the trial court to determine whether the 
courts of the State had a true record. The Supreme Court had a 
true record before it. 

I want to talk about two other decisions briefly. 

Senator Witey. Was there anything else in the case, or just that 
point ? 

Senator Ervrn. That is all it alleges. It is very short. It is a 
per curiam decision. Did not even give it the dignity of writing 
out a full opinion. 

Senator Wirry. Did the lower Federal court dismissing it give 
an opinion to the effect that there were no facts to establish the alle- 
gation ? 

Senator Erwin. Said it did not state a cause of action. And pre- 
snmably it does not appear, but the case cited to sustain this ruling 
holds exactly opposite on that kind of an allegation, that the Federal 
courts have no Jurisdiction in the first instance. 

We have some bases here. I studied a little law in North Carolina 
and attended Harvard and sat at the feet of Mr. Warren, quite a 
celebrated teacher there. And “Bull” Warren used to ask the stu- 
dents questions : 

“Now, Mr. So and So, when you answer that question, make a 
noise like a lawyer.” 

[ want to call attention and discuss very briefly the case of Pennsy!- 
vania against Nelson which was handed down on April 2, 1956, which 
is the so-called Sedition case. 

Out in that case Steve Nelson had been convicted under the sedition 
law of the State of Pennsylvania. And the Supreme Court started 
out and made me think of “Bull” Warren’s statement, because it 
started out making a noise like a lawyer. 
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Here is what they said, I will quote: 
The precise holding of the court— 
that is, the Pennsylvania court— 


and all that is before us for review is that the Smith Act of 1940, as amended, 
in 1948, which prohibits the knowing advocacy of the overthrow of the Goy- 
ernment of the United States by force and violence, supersedes enforcibility 
of the Pennsylvania Sedition Act which prescribes the same conduct. 

In other words, the court said, “We are only going to decide the case 
that is before us.” 

Senator EasrLanp. Repeat that—I did not get it. 

Senator Ervin. They said that the only thing that was before them 
was whether the Supreme Court of Pennsylvania had correctly de- 
cided that the Smith Act superseded the Pennsylvania Sedition Act. 
That was all they had before them. 

And then you turn over and then before they get through they 
decide, after saying that the only question before them was the Penn- 
sylvania Sedition statute, they proceed to point out that there were 
41 other States and 2 Territories which had sedition statutes. And 
before they wound up the opinion they held that the sedition laws 
of the other 41 States and the 2 Territories were null and void on the 
ground that they did not even set out the terms of the provisions of 
those sedition statutes, on the grounds that the Federal legislation 
occupied the entire field. 

They said that the sedition laws made no exception, even in the 
case of the sedition laws, those portions which only applied to over- 
throw of the States, the local government. 

So they struck down with one blow, and said, “We are only going 
to decide what is before us” and then proceed to say, “The sedition 
laws of the other 41 States, and the 2 Territories, are also null and 
void.” 

Notwithstanding the fact that those sedition laws were not in- 
volved in the case and the States’ attorneys general of the States in- 
volved had no opportunity to defend the validity of that. 

Senator O’Manoney. Did not that decision point out that in the 
particular case you speak of, Nelson, there was no allegation in the 
trial of that case in the Pennsylvania courts that the portions of the 
sedition law of Pennsylvania was not mentioned at all in the evidence 
that was brought ? 

Senator Ervin. Yes; it says there was no evidence of any violation 
of the Pennsylvania law. 

Senator O’Manoney. Can that be interpreted—I have not read 
the whole decision and I am speaking wholly from what you have 
said—can that be interpreted as overthrowing the Pennsylvania 
statute ? 

Senator Ervin. Yes, sir. They say that all of them are void. 

Senator O’Manoney. That was said later in the proceeding? 

Senator Ervin. Yes, sir. They said all of them. Here is what 
they say: 

Since we find that Congress has occupied the field to the exclusion of parallel 


State legislation that the predominant interest of the Federal Government pre- 
cludes State intervention. 


Senator O’Manoney. That says “parallel”? 
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Senator Ervin (reading) : 

And that administration of State acts would conflict with the operation of 
the Federal plan, we are convinced that the decision of the Supreme Court of 
Pennsylvania is unavailable. 

In other words, they say that all of the acts—and they say right over 
here, they say, even though the acts are consistent with the Federal 
act, even though they are in harmony with it, that they are bad; there- 
fore, the State’s sedition statutes are superseded—not Pennsylvania. 

Senator O’Manoney. Does not that mean that the State Sedition 
Act, which parallels, that is to say, which reenacts on the State level 
the Smith Act, is not a State function, because it is a Federal function / 

Senator Ervin. They say the Federal Government has the predomi- 
nant interest in it. And the inescapable inference from this decision 
is that it not only applies to the statutes which are designed to prevent 
the overthrow of the Federal Government by force and violence but 
also the States. 

Senator O’Manonry. Will you give me your opinion on this ques- 
tion ? 

Suppose there were a person brought to trial in the State of Penn- 
sylvania under this very statute, but under the section of that statute 
which forbids sedition against the State of Pennsylvania. Would 
that decision in the Nelson decision take that case off of the hands of 
the State court and put it in the Federal court, in your opinion / 

Senator Ervry. Yes, sir. I think it would on the language they 
used, because they just say, “All of them”—strike them all down. 
That is the only way I can interpret it. 

Senator Butter. Mr. Chairman, may I ask the Senator a question ? 

Does the record show in that case that the nominee represented the 
side that the Senator is contending for ? 

Senator Ervin. Yes. 

Senator Butter. That the statute could not have been stricken ? 

Senator Ervin. Yes. But that was on the Pennsylvania statute. 

I want to talk about another one: Slochower v. The Board of Educa- 
tion, from New York, where a supreme court, the majority of them, 
with four dissenting opinions, held that New York City—that sec- 
tion 903 of the charter of the city of New York was unconstitutional 
as it was applied to Professor Slochower. 

He had testified before a congressional committee, and when asked 
as to whether he was a member of the Communist Party in 1941 he 
took the fifth amendment and refused to testify. 

This section of the charter of the city of New York provided in sub- 
stance that whenever an employee of the city invoked privilege against 
self-incrimination, asked with reference to conduct, that he automati- 
cally became disqualified to continue in his employment or to be reem- 
ployed. 

And so Professor Slochower, his employment was severed by the 
city on that ground under that section 903. 

My quarrel with this decision is this: It has been held by Federal 
courts time without number that the Federal courts, including the 
Supreme Court of the United States, would accept the interpretation 
placed upon State law by the highest court of the State. 

The Supreme Court of the United States, the majority of them, in 
this 5 to 4 decision, they interfered with the discharge of this man on 
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the ground that under this section 903 of the city code, that is, invoca- 
tion of the privilege against self-incrimination, was taken by New 
York under the New York statutes, was taken as a confession of guilt, 
and the only reason they severed his employment was because it was 
tantamount to a confession of guilt, being a member of the Commu- 
nist Party. 

They did that despite the fact that the Court of Appeals of New 
York State said that that was not a correct interpretation of section 
903. The Court of Appeals of New York said that New York had 
adopted a policy, that the city had adopted a policy under this sec- 
tion that any person who failed to give information, any person in 
an official position failed to give information, thereby resign his posi- 
tion; that when he did that, took that course, he automatically resigned 
his position. 

Of course, the Supreme Court of the United States could not have 
been impaired by the decision if they had accepted the interpretation 
placed upon the statute by the Court of Appeals of New York but 
that did not allow them to interfere. They seem to have an inor- 
dinate desire to interfere with State action. That did not authorize 
them to interfere with State action. So they said—they did not say 
this—but they rejected the interpretation placed upon section 903 by 
the Court of Appeals of New York in violation of the rule which had 
been applied by the Federal court from the foundation of our Gov- 
ernment and which has been sustained in literally hundreds of cases 
in order that they might interfere. 

Senator Henntnes. May I ask the distinguished Senator a ques- 
tion ? 

Do I understand the Senator to say that the court said that he 
should resign his position, or was it mandatory that he must do so? 

Senator Ervry. The court said under this that the proper inter- 
pretation of this—that this section, this Court of Appeals of New 
York—did not sever his employment on account of his guilt of any 
crime, but that under this statute his action in taking that course 
was tantamount under the law to his resignation of his position. 

Senator O’Manoney. Did Mr. Sobeloff have anything to do with 
that ¢ 

Senator Ervin. No, sir. The reason I come to this is this—— 

Senator Henntnos. Is that obiter dictum ? 

Senator Ervry. That is not obiter dictum. That is the decision. 

Senator Henninos. If it says 7. ought to or should or it is tanta- 
mount to resigning his position, I do not quite understand then by 
virtue of that decision—I have not read the case. 

Senator Ervin. I will read the exact words. The Court of Appeals 
of New York has authoritatively interpreted section 903 to mean 
that— 

The assertion of the privilege against self-incrimination is equivalent to a resig- 
nation— 
end of the quote. 


And then the majority of the Supreme Court says that is the wrong 
interpretation of the New York law. 


We don’t accept that. We say that the New York law does not mean what the 
Court of Appeals of New York says that it means; that is, invocation of the 
privilege against self-incrimination is a confession of guilt. 


— | 
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Senator Burier. May I ask a question / 

Senator Ervin. Yes. 

Senator Burier. Did not the brief filed by the Solicitor General of 
the United States take the same position that the Senator is now 
arguing for? 

Senator Ervin. Oh, as far as the record discloses there was no brief 
tiled by the Solicitor General of the United States in that case. 

Senator Burier. He had nothing to do with the case ? 

Senator Ervin. No. 

Senator O’Manoney. One may easily agree with the position that 
you make. As I understand—and I ‘have not read that decision; 
I have been too busy with this work here—— 

Senator Ervin. Yes. 

Senator O’Manoney. The New York statute clearly stated that if : 
person in judicial proceeding was called upon to answer certain seas 
tions to give information to the court, refused to give that informa- 
tion, the result automatic ally was to sever him from the employment 
by the State. That had nothing to do with convicting him at all of 
any crime. It was merely an exercise of the State’s jur isdiction to si ay 
that no employee of the city shall be permitted to hold his office and 
at the same time decline to give information in a court procedure. 

Senator Ervry. That is right. 

Senator OManonery. That, in my judgment, has nothing to do with 
the fifth amendment. And I think that your criticism of the decision, 
if I have correctly understood it—your statement was correct, but at 
the same time it has nothing to do with the function we have before us. 

Senator Ervin. No, except this 

Senator O’Manonry. Whether or not Mr. Sobeloff should be con- 
firmed. 

Senator Ervry. Except this, Senator: As I said before, I think one 
of the most serious problems that confronts the American people to- 
day is whether or not the Federal courts are going to continue to hand 
down decisions which can have no effect other than reducing the States 
to ineffective legal entities. 

My second opposition to “Mr. Sobeloff is based on a speech which 
he made in Baltimore to the City Bar Association, as reported in 
the Baltimore Sun for Tuesday morning, December 14, 1954. And 
he said this: 


The Supreme Court— 
he said— 


is not only the adjudicator of legal questions but “in many instances is the final 
formulator of national policy.” 

The example offered of the Court’s policymaking function was the decision 
last May in which the Court ruled school segregation unconstitutional. 

Like Congress, or any other policymaking body, the Court chooses the appro- 
priate time to decide important questions. 

For example, for several years before taking the school segregation cases 
the Court repeatedly turned away opportunities to decide questions in that area. 

And lately, the Court declined to review a ruling on ‘segregation in public 
housing. “Perhaps,” Mr. Sobeloff said, “because the Court thought it best, after 
deciding the school cases, not to say more about other aspects of segregation 
at this time.” 

The question of timing, especially in cases involving political controversy, 
“can be of supreme importance” to the Court. 
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I inferred from these remarks as quoted in the Baltimore Sun for 
Tuesday morning, December 14, 1954, that Mr. Sobeloff condones, 
if he does not. approve, the actions of the Federal courts in usurping 
the powers which they have usurped both to amend the Constitution 
and the powers to legislate. Otherwise, I do not think that he would 
have used the thought that they choose the appropriate time to make 
decisions of this character. 

Senator Warkins. May I call your attention to the fact—just a 
moment—to the fact that. when Mr. Sobeloff was before the subcom- 
mittee this speech was discussed. As I remember, we placed the 
entire speech in the record, and Mr. Sobeloff’s explanation. I think 
when the members of the committee read it, it will clear up the very 
thing you are talking about. 

Senator Ervin. I am familiar, I think, with his explanations, that 
he was merely stating the facts. 

Senator O’Manoney. Did you read the record ? 

Senator Ervin. I did not see anything in there that indicates that 
those facts are not entirely satisfactory to him. And the use of the 
word “appropriate” w ould seem to imply that. 

Senator O’Manoney.. Did you read the record before the subcom- 
mittee? 

Senator Ervin. I have not read it in its entiret 

Senator O’Manonry. Mr. Sobeloff was het, to respond to that 
very question. Would you care to hear his explanation now? 

Senator Ervin. I would be very glad to hear it now. 

Senator O’Manoney. Mr. Sobeloff, would you care to give it? 

Senator Ervin. I would like to see the speech first, to see whether 
the word “appropriate” was used. 

Senator O’Manonry. It is in the record. 

Senator McCie.ttan. Have you got a copy of the record? 

Senator Burier. Here is a copy of the record bearing on that 
particular point. 

Mr. Sose.orr. I have a copy of it. 

Senator Burier. Here is a copy bearing on that point. 

Mr. Sorevorr. Here is the copy right here. I have an extra copy. 
TI will give it to Senator Ervin. 

Senator O’Manonry. Do you have the extra copy ? 

Mr. Sopetorr. The same speech that I delivered before the fourth 
circuit conference in 1954. It was published in the American Bar 
Association Journal for December, I think it was in 1954—March 
1955 is the correct date. Excuse me. 

(The speech referred to appears in the hearing conducted May 5, 
1956. ) 

Senator O’Manonry. What do you have? 

Senator Ervry. I have looked at it hurriedly. This is apparentty 
his interpretation of the speech. 

Mr. Sosevorr. I have the text of the speech here, too. 

Senator Warkrns. It was put in the record but has not been printed 
yet. It will only be in one copy, the original copy, where it will be 
included, but not in all of the copies. 

Senator O’Manoney. Suppose we permit Mr. Sobeloff to make his 
statement now. 

Senator MoCrietian. Have you concluded? 

Senator O’Manonry. No. 
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Senator JoHNsTon. No. 

Senator Ervin. I do not object to that. 

Senator McCLettan. We might want to interrogate Mr. Sobeloff. 
You will be here for a long time. 

Senator WarKins. We will not get through in the 35 minutes allot- 
ted. I knew that when we started. 
Senator Ervin. You might as well double it, when a Senator says 
that. 

Mr. Sosetorr. Subject to your pleasure, if you would like me to 
proceed now. 


TESTIMONY OF SIMON E. SOBELOFF, SOLICITOR GENERAL OF THE 
UNITED STATES, NOMINATED TO BE UNITED STATES CIRCUIT 
JUDGE OF THE FOURTH CIRCUIT—Resumed 


Mr. Sosevorr. Mr. Chairman and gentlemen of the committee, the 
speech that Senator Ervin refers to is the same speech I delivered at 
the Fourth Circuit Judicial Conference. And I have the full text 
here. 

I think Senator Ervin was present at that conference. I am not 
sure he was there at that particular time. 

Senator Ervin. I was not present at the speech. I did not get 
there until later. 

Mr. Sose.orr. I recall sitting next to you at the dinner that evening. 

Senator Ervin. Yes: that is correct. 

Mr. Sosevorr. I do not recall that anybody criticized what I said. 
And I am sure you didn’t hear any criticism from any of the numerous 
judges and lawyers, many from North Carolina, South Carolina—— 

Senator Eastuanp. Where is the text of the Baltimore speech ? 

Mr. Sopetorr. The same speech. 

Senator O’Manoney. It is in the record. 

Senator Ervin. I might add in that connection we are not accus- 
tomed to criticizing our people who are in a sense guests of our State. 

Mr. Sosevorr. I am sure there was no disposition on—I was sure 
there was no disposition on. anybody’s part to disagree with what I 
said. 

Senator Easrtanp. We have got a calendar call. Do you desire to 
continue ¢ 

Senator McCLe.ttan. And to resume this afternoon ¢ 

Senator O’Manonery. We have an Indian Affairs hearing that we 
postponed until 2 o’clock this afternoon. 

May I speak now to the chairman of the full committee? 

My purpose in moving that we hear Senator Ervin this morning 
was twofold. 

First, to give Senator Ervin an opportunity to make a statement 
for reasons he could not make beyond his control on May 5 when 
the original hearing was held. 

And secondly, to give as many members of the committee the op- 
portunity to hear him and to hear Mr. Sobeloff and others. 

I have been anxious to close this matter so far as the subcommit- 
tee is concerned, so that I may turn my attention to other matters 
which have been assigned to me. 

If it is agr eeable—I know every Senator wants to be on the floor— 
if it is agreeable, I shall call the subcommittee for a meeting at 4 
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o'clock this afternoon in this room to hear the remainder of Senator 
Ervin’s statement, and to proceed as far as may be necessary with 
the invitation to all members of the full committee, to come and 
listen to the testimony. 

Senator Jounsron. I will have to object to 4 o’clock, because that 
is right when they are taking up the bill. I will be the one that will 
have to make a speech on the floor. 

Senator Ervin. I can close in about two sentences. 

Senator McCietian. Let him close. 

Senator Ervin. I oppose the confirmation of Mr. Sobeloff, be- 
cause I think his appointment ought to go to South Carolina in ac- 
cordance with the tradition and custom which has prevailed in the 
circuit, and also because I can only draw the inferences from this 
Baltimore speech that Mr. Sobeloff, as I say, condones, if he does 
not approve, the usurpation of the power by the Federal courts to 
amend the Constitution and power to exercise what in effect is legis- 
lative functions of Congress; and also, approves the course of an action 
which has been destructive, which will be destructive of the States 
as effective legal entities. 

That is all I have to say. 

Senator Easrtanp. Are there any questions, gentlemen ? 

Senator Buriter. Mr. Chairman, I would lke to make this re- 
mark and I will just be very brief. 

Page 167 of the record seems to rebut any such implication. The 
nominee at that time said this and I am quoting from the top of page 
167 of the record: 


On the one hand is the obligation to respect separation of powers, for the 
disregard of the principle would itself lead to tyranny. 

I think that statement was made in connection with this very speech. 
It reflects an attitude 
Senator O’Manoney. It was made in connection with the speech ? 

Senator Burier. That is right. In the speech it does not lend itself 
to the construction that the Senator from North Carolina has placed 
upon this speech. 

On the other hand, I think it clearly shows a continued appreciation 
of the Solicitor General for the fundamentals of the American system 
and his wish to preserve them. 

Senator O’Manonry. I will say to the committee it has been m 
feeling in the hearing which I have had the honor to conduct on ach 
nominations to not only put the nominee under oath in his examin- 
ation, but also to ask the nominee when evidence indicates that it would 
be appropriate that he assure the committee that the oath which he 
would have to take as a member of the court to support and defend 
the Constitution is taken with a full realization of the doctrine of 
separation of power. Iam sure that Mr. Sobeloff would be very glad 
to take that oath here. 

Mr. Sopsevorr. I take that oath without reservation. And I can 
assure the members of this committee that in every expression and 
every act in my past, long before this nomination came about, I ad- 
hered to that interpretation of our constitutional system. 

Senator O’Manoney. Also, it ought to be pointed out to as many of 
the members of the committee as are here now, that the record in the 
earlier hearing showed clearly that Mr. Sobeloff was not a part of 
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the Department of Justice at the time the original segregation act pro- 
ceeding was initiated or decided by the Supreme Court; that his 
presentation in connection with that was solely with respect to the 
form the decree should take, and that in his presentation with respect 
to that decree it would seem to urge that patience and tolerance be 
exercised in framing the decree. And that there should be no declara- 
tion that the decree should be carried out forthwith as was demanded. 

Senator JoHnston. That is something I want to go into. 

Senator Ervin. I believe Mr. Sobeloff now did say in his argument 
in that connection that he suggested that they have a 90-day period to 
come up with a plan—the school district involved in that, to come up 
with a plan to meet the supposed constitutional requirement. Three 
months, mind you, when it took the Court before whom he was making 
the suggestion, 86 years to discover that the supposed constitutional 
requirement even existed. 

| want to be fair to Mr. Sobelotf. He said in other portions of his 
argument that if that time should prove insufficient that the school dis- 
tricts involved could apply to the Court for further time. 

Mr. Sonevorr. May I add, Senator Ervin, I did not suggest that 
they even in the first instance effect desegregation in 90 days. I recog- 
nized that it might take many years in some places. It depended 
upon the conditions. I specifically said that. 

I merely suggested that the court put a time limit requiring the 
school districts to say what they proposed. They should say “when,” 
and then the District court could pass on that—and if he found it 
necessary or desirable—— 

Senator Jounston. That is something I want to ask you about. 
How does the Supreme Court have any authority in the Constitution 
to grant any time in regard to carrying out the Constitution / 

Mr. Sosetorr. The Constitution? The Supreme Court had already 
decided the main question—even the last few years for the States, 
the school districts, did not contest that in that proceeding. They 
were only discussing the form of the decree. 

I took the middle ground. You will remember the NAACP had 
been insisting on a decree for forthwith desegregation. I opposed 
that. I said that this thing had to be done with moderation and 
understanding; that we were dealing with a great many people, and 
institutions that had been long established. 

_ I was assuming, as the lawyers on all sides were assuming, that the 
Court’s decision was fixed but that the form of the decree would have 
to provide an orderly method. 

Senator Jounsron. That is the trouble with your philosophy, as 
I see it. The Supreme Court has a right to make decisions. They have 
no right to give you any 1 week, any 2 weeks, 90 days, 6 months, or 
any time to carry out the law of the land. 

Mr. SoseLorr. But, Senator Johnston, the lawyers for the attorney 
general of South Carolina, did not argue, reargue, seek to reargue 
the Supreme Court’s decision. 

Senator Easttanp. He asked you if the Court had—he asked you 
a question, if the Court had the legal authority to give time to carry 
out a decree. 

Mr. Sosetorr. Assuming that a court has declared that segrega- 
tion is illegal, and the question put before counsel is, what form of 
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decree should be drafted, should be signed, the only question we were 
addressing ourselves to was whether there should be as the NAACP 
wished, a forthwith decree, or there should be no decree. 

Senator Easrtanp. What he asked you was, Did they have the legal 
authority to do anything but give a forthwith decree? That is what 
he asked you. 

Now, did they or did they not ¢ 

Mr. Sonetorr. Whether they had the right to give anything but 
a forthwith decree ¢ 

Senator Easrtanp. That is the question. 

Mr. Soseiorr. I argued that they should not. 

Senator Ervin. That is what bothers me. How can the lower court 
deprive me of a constitutional right 

Mr. Sosevorr. Both sides are contending—— 

Senator Jounsron. Does not make any difference. 

Senator Ervin. The court enforcing the 5th section of the 14th 
amendment says that the Congress shall have the power to enforce 
the provisions of this article by appropriate legislation. I believe 
we lawyers are taught that the expression of one thing is exclusion 
of another. 

Now, under that constitutional privilege and that rule of construc- 
tion, how does the court have any right to lay down any positions for 
the enforcement of it, anyway ¢ 

Mr. Sose.torr. Whenever an equity court decides the question, the 
form of the decree usually says how its orders shall be carried out. 
That is the purpose of that. 

Senator Ervin. Even an equity court cannot override a constitu- 
tional provision. 

Mr. Sopetorr. That would be rearguing the original question. That 
was not my function, nor did the lawyers for the South argue the 
converse of that. 

Senator Ervin. What I want to ask you as one lawyer to another, 
in view of the fifth—— 

Mr. Sozevorr. As one to another, if I may be pardoned for inter- 
rupting, we are all bound by the Supreme Court decision, whether 
we agree with it or not. 

Senator Ervin. I am not asking you about that. I am asking how 
you reconcile the action of the Federal courts in undertaking to en- 
force the decision to lay down the terms and conditions on which the 
decision is to be enforced, in the light of the constitutional declaration 
that the power to enforce the amendment by appropriate legislation 
belongs to Congress and not to the courts. 

Mr. SospeLorr. What would you have had the Solicitor General 
argue to the Supreme Court ? 

Senator Ervin. I would have had him tell the Court when the 5th 
section of the 14th amendment says that the Congress should have 
the power to enforce the amendment, by appropriate legislation, that 
that excluded the power of the Court to enforce the amendment. 

Mr. Sosevorr. ‘That might have been an argument to address to the 
Court in 1953 when the original case was argued. 

Senator O’Manoney. Will you pardon me? 

Senator JoHnston. Let us keep on this. We want to find out some- 
thing. Weare getting into a field I am interested in. 

Senator O’Manonery. You will get your opportunity. 
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Senator Jounston. We want to ask him some more questions right 
along that line. You had not finished, had you ‘ 

Senator O’Manonry. My interruption is due to the fact that mem- 
bers of the committee are leaving the committee room to go to the 

floor, and the question which Senator Ervin has raised is a very in- 
teresting one. 

I am sure it is not necessary to repeat here that Thomas Jefferson 
and John Marshall had there one of their little controversies over this 
very same issue, when the Supreme Court handed down a decree and 
the President said, “Well now, let John Marshall enforce it. 

And John Marshall could not enforce it. 

And the Supreme Court, I think, is without the power to enforce 
any law of Congress. That is the power of the Executive. The 
power of the Court is to interpret the law and the Constitution. But 
this is all a very interesting matter. And we cannot go into it. 

Senator Easrianp. I think it is very interesting. 

Senator Jounston. We want to get his view and how he stands 
on these things. 

Senator O’Manonry. I want to bring him back. I want to find 
out what would be the convenient time to bring him back. You said 
you could not be here at 4 o'clock. 

Senator Eastitanp. Could we have him before the full committee 
next Monday ¢ 

Senator McCietian. I have no objection to that, but you have 
other important bills here that should be gotten out. And if you go 
into this for the whole hour and a half you will not get anything else 
clone. 

Senator Warkrns. Cannot we arrange a special meeting this week ¢ 

Senator O’Manoney. I can. 

Senator Warkins. Of the subcommittee, and the full committee is 
invited ¢ 

Senator O’Manonry. I have the merger bills to take up beginning 
on Wednesday for 3 days and with witnesses coming in. That is why 
1 sought to go as far as we could with the 35 minutes this morning. 

Senator Ervin. I cannot be here. I have a primary Saturday and 
I have not done any campaigning. I have to go down Wednesday 
afternoon and campaign Thursday and Friday. 

Senator O’Manoney. What would be convenient for you, Senator 
Johnston ¢ 

Senator JoHnston. I do not know. 

Senator O’Manoney. Tomorrow ¢ 

Senator Jonnsron. It will be next Monday before I will be ready. 

Senator O’Manoney. I want to go ahead with the witnesses that 
we have. 

Senator JonnstTon. You can finish up with Senator Ervin. 

Senator Henninos. I am very sorry; I was detained this morning. 
I was out of town. My plane was late. It got in just a while ago. 

Senator O’Manonry. Would tomorrow be convenient for you? 

Senator Hennrnas. I will make it convenient. But I want to ask 
the Chair this 

Senator JoHnston. We all know that—wait just a minute—we all 
know when we go into this retirement it will take time. Our majority 
leader has told us that I will make my speech today on the bill. 


79696—56———10 
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There will be no voting today. Then tomorrow we are to go into the 
voting on the retirement bill which will take practically all of tomor- 
row. He announced that from the floor. 

Senator Burier. What time do we go in tomorrow ? 

Senator Jounsron. I do not. know. 

Senator Burter. Why not meet tomorrow morning? 

Senator Hennrnes. I would like to renew my question. How many 
more witnesses are there scheduled ? 

Senator EasTtLanp, Senator O'Mahoney is conducting the hearing. 
He can tell you. 

Senator O’Manonry. The witnesses are only Senator Ervin to con- 
clude, Senator Johnston, and Mr. Sobeloff to reply. I think that 
everybody who wants to testify has testified. I have numerous let- 
ters here which will become a part of the record. I think we can do 
it in the morning. 

Senator EastLanp. I am informed by the clerk that the hearing in 
the morning is on Charles Whittaker to be nominated for the circuit 
court. 

Senator Hennineos. I am very much interested in that. He is from 
my State. 

Senator O’Manonry. I now call the subcommittee to meet tomor- 
row morning at 9 o’clock in this room. And we shall go as far with 
the hearing as we can. 

Senator Eastnanp. The hearing is adjourned. 

(Whereupon, at 12:30 p. m., the committee adjourned to reconvene 
at 9 a. m., Tuesday, May 2%, 1956.) 








NOMINATION OF SIMON E. SOBELOFF 


TUESDAY, MAY 22, 1956 


Untrep Srates SENATE, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 9:10 a. m., in 
room 424, Senate Office Building, Senator Joseph C. O’Mahoney 
(chairman of the subcommittee) presiding. 

Present : Senators O’Mahoney, McClellan, Ervin, Wiley, and Wat- 
kins. 

Also present: Joseph A. Davis, chief clerk of the committee. 

Senator O’Manonery. The subcommittee will come to order. Mr. 
Solicitor General, will you come over here, please- 

Mr. Sopevorr. Yes, sir. 


TESTIMONY OF SIMON E. SOBELOFF, SOLICITOR GENERAL OF THE 
UNITED STATES, ACCOMPANIED BY THOMAS HOGAN, ASSISTANT 


TO THE DEPUTY ATTORNEY GENERAL; AND JOHN V. LINDSAY, 
EXECUTIVE ASSISTANT TO THE ATTORNEY GENERAL—Resumed 


Senator O’Mauonery. Senator Ervin, have you completed? 

Senator Ervin. Yes, except that, Mr. Chairman, yesterday morn- 
ing I used an adjective which I do not like. I was talking about 
Presidents, and Senators, and Congressmen, and judges, and I want 
to have permission of the committee to take that adjective out and 
change it to “unsatisfactory.” 

In other words, I want to make it clear that my opposition to the 
confirmation of Mr. Sobeloff is based on a matter of principle, and 
that I have no desire to say anything to be construed as any kind of 
a personal reflection, because it was not based on personalities, at all. 

Senator O’Manonry. I think it is perfectly clear from your testi- 
mony yesterday that you meant no personal reflection to be cast upon 
the nominee. 

Senator Ervry. One other thing. I spoke yesterday that in recent 
years the Supreme Court has handed down a number of decisions 
which have impaired the capacity of the States to enforce their own 
laws in their own courts against their own citizens. 

In that connection I failed to state the action of the Supreme Court 
in overturning a number of decisions from the State of Illinois that 
the State of Illinois has passed, what is known as a post sedition 
hearing act. This act has been duplicated in a number of States. 
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So, as the result of that decision, we now have this peculiar cir- 
cumstance, that first a State tries one of its own citizens for violation 
of its own laws in its own courts and then this citizen is permitted 
to bring a proceeding under the Post Sedition Hearing Act which in 
effect is a process by which the citizen tries the court, so that you 
have two State proceedings, and then after the second State proceed- 
ing is tried, then the man can go into the lowest Federal court, the 
district court, and have a third trial. 

Now, I have read since yesterday the complete statement that ap- 
pears in the record of Mr. Sobeloff’s speech at Hot Springs, and I do 
not find anything in it which alters my opinion, as previously ex- 
pressed. In fact, I find my opinion fortified by this statement, and 
I quote, and it is in connection with where Mr. Sobeloff is talking 
about the Supreme Court, that the Supreme Court delays action on 
cases, sometimes, he spoke about the timing of the Court’s action and 
in speaking he has a reference where he cites the school segregation 
cases as an example, and he says this, and I quote: 

This should, therefore, occasion no wonder, if the Court seeks the appropriate 
time to consider and decide imprtant questions just as Congress or any other 
policy-making body might. 

Now, the word “appropriate” means to me, there, that it is a designa- 
tion used by Mr. Sobeloff to describe his attitude towards these cases 
and not the attitude of the Court and it means, in plain and simple 
English, that the Court selects a time which is especially suitable or fit 
or proper to make one of these policy-making decisions. 

I take the position that a policy-making decision, which is a revolu- 
tionary matter on a constitutional point, there is no good, especially 
suitable or fit or proper time for a court to exercise usurped powers, 
and for that reason I did not question my former construction of this 
statement. 

Senator O’Manonry. Let me ask Mr. Sobeloff this question. 

Mr. Sonevorr. Yes, sir. 

Senator O’Manonry. In connection with the point that you make— 
which, Senator, I think was gone over at the hearing which you were 
unable to attend: 

In what sense, Mr. Sobeloff, did you use the word “policy” or “pol- 
icymaking” in that article? 

Mr. Sovevorr. I did not, Senator, and I would like to point out that 
the speech that I was making in the fourth circuit was before a group 
of judges and lawyers on a matter of technical professional] interest. 

I was pointing out that the Supreme Court’s jurisdiction, as we all 
know, is largely voluntary, and it is only in a few cases there is ever 
a right of appeal to the Supreme Court. and the bulk of the cases is 
what it voluntary accepts. 

On petitions for certiorari it is purely within their discretion 
whether they take jurisdiction or not. 

I was reviewing with them the various aspects of the cases which 
might or might not appeal to the Supreme Court as good reasons for 
granting certiorari and I pointed out that the amount involved is not 
decisive, they usually do not pay much attention to the question of 
amount, but I pointed out that one of the Justices said that he per- 
sonally thought, he himself would consider the amount if it was very 
large, and I asked what the dividing line was and he said that if $20 
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million was involved, if it was costing the Government a loss of over 
$20 million, that he would take another look at it. 

And then I illustrated that even where there was a conflict between 
the courts, that is not always a full guaranty that the case will be 
taken. 

And I pointed out that 25 years ago Chief Justice Taft said that 
a man is entitled to 1 appeal, not 2, and that increasingly, the courts 
of appeals‘are the final deciders of questions, not the Supreme Court, 
and that the Supreme Court regards its jurisdiction as that of a 
gyroscope, to keep the ship on an even keel, and they will only take 
matters that they consider important and at a time when they think 
it will help to clar ify the laws by a decision on the point. 

I was not saying, and would not say, that they have the right to 
determine policy. I find in the speech references which indicate the 
very opposite. Let me read you some of the things that this speech 
says. 

Now, here in this portion, I am talking about the dilemma and I 
say: 

It is a difficult dilemma. On the one hand is the obligation to respect the 
separation of powers, for the disregard of this principle would itself lead to 
tyranny. Personalized judgments to meet particular cases are, we know, fruit- 
ful sources of future trouble. 

Senator Ervin. You are speaking about cases involving administra- 
tive remedy / 

Mr. Sosecorr. I was speaking specifically of administrative reme- 
dies, but that applies to all cases, and my judgment and my belief, 
and I have never expressed any contrary belief, is that it is the duty of 
the court to respect the separation of powers. Now, I will show you 
a more explicit expression of that same doctrine. 

Senator Watkins. That is from the same speech ? 

Mr. Sosevorr. That is in the same speech. And L said the same 
thing in a speec +h at the Waldorf-Astoria before the Alumni Asso- 
ciation of the New York University Law School, almost in the same 
words and in a speech at the Statler Hotel on September 15, 1954, pre- 
pared for delivery before the Ninth Annual National Conference on 
Citizenship, called by the Attorney General and participated in and 
sponsored by the N ‘ational Education Association and other groups, 
and in the presence of the Chief Justice and 5 or 6 Associate Jus- 
tices and over 1,000 people, the subject being, Who Guards Our 
Freedom ? 

The whole scheme of the speech was to emphasize that this is a 
government of separate powers, separate departments, that it is the 
duty of each to respect the limitations upon itself and not assume 
the power that has been delegated to others. Here is one paragraph 
which expresses more fully what I had in mind. I sai 

Who guards our freedoms? Not the courts alone; in this area their function, 
which I reverence, is the limited one of deciding what is constitutionally per- 
missible. Strive as they may to square law with justice, by and large theirs is 
not the duty or the right to censor the wisdom of the policies made by Congress 
or legislatures, or even in many instances the acts of administrators. Although 
the courts have on numerous important occasions made historic contributions 
to freedom’'s cause, informed laymen as well as lawyers know that courts are 
not empowered to set aside every law of which they disapproved, even when 


they feel that it may lead to injustice. Not everything that is unwise or unfair 
is necessarily unconstitutional. We may, and often do, chafe when courts 
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decline to exceed the limits assigned to them, but experience with so-called 
“people's courts” in certain other lands, where judges are released from the 
restraints of law and are free to follow arbitrary notions of justice, should 
provide ample warning of the dangers of confusing the legislative function with 


that of adjudication. 

I think that is a very traditional doctrine and I am sure, Senator, 
that you would approve every word of that. 

Senator Ervin. Yes. You have not explained the use of the word 
“appropriate.” 

Mr. Sosetorr. Well, the word “appropriate” is, I think, one that 
has a very clear meaning. Whenever you give a court discretion as 
to whether it will entertain jurisdiction or not, you are saying to 
them, “You decide when is the appropriate time for the decision of a 
particular, certain question.” 

And they do that every Monday when they hand out orders grant- 
ing or denying certiorari. 

I illustrated in this very speech in the fourth circuit instances where 
they at one time refused to entertain a question and at another time 
they accept jurisdiction, and I said that they do not issue any opinion 
when they deny certiorari or when they grant it; they usually give 
no reason, and we can only speculate. 

One of the Justices has said, in an article about their work, that 
on the denial of certiorari, all it really means is that there were not 
four votes in favor of granting certiorari; but various factors may 
enter in, and I speculated as to what some of those are, which is a 
speculation habitually engaged in by lawyers practicing before the 
Supreme Court. 

‘That is far from suggesting that the Supreme Court has the right 
at its whim to change the law and I have, in that speech and other 
speeches, again and again recognized and stated that I am a believer 
in the separation of powers, and I think that the courts have not the 
legislative function and they cannot set aside legislation simply be- 
cause they disagree with Congress and that the policymaking power 
is a legislative power and not a judicial power. 

Senator O’Manonry. Can you tell this committee solemnly, since 
you are under oath, that in the performance of your duties as judge 
of the circuit court, if you should be confirmed, it will be your policy 
continuously in all cases brought before you, to recognize the separa- 
tion of powers in the Constitution of the United States? 

Mr. Sosexorr. I certainly would. That would be my oath of office 
and that is entirely consistent with the philosophy of government 
that I have always had. 

Senator O’Manoney. Any further questions ? 

Senator Ervin. Mr. Sobeloff, going back to the school segregation 
cases and to the implementation decision, how do you reconcile the 
action of the Court in applying that, that is, that if the States, the 
school districts, did not do something, that the Court would step in 
and decide how it should be done? How do you reconcile that thought 
with the provisions of the 14th amendment which confers upon Con- 
gress the power to enforce the provisions of the amendment by appro- 
priate legislation, in the fifth section ? 

Mr. Sose.orr. Senator Ervin, in the first place, I do not recall, and 


I wish you would show me, where the Court said anything about 
stepping in. I do not recall anything. 
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Senator Ervix. Well, do you not consider, though, that there is a 
conflict there, that the courts would 

Mr. Soserorr. Of course, the Court can fashion its own decrees, 
but the Court showed a reluctance by its own decree it showed every 
disposition to consult the people affected, by inviting them to present 
their views as to how to si Rte the earlier decisions. 

Senator Ervin. Would you not read an implication in the decision, 
that the Court will step in and prescribe a method ? 

Mr. Soserorr. I do not believe that there is such implication, any 
more than in any case where the Court has made a decision and then 
invites the parties, the litigants, to indicate their views as to just 
what the decree is. 

If the party refuses, declines the invitation, then, of course, there 
is the possibility that the Court will frame its own decree. That, 
of course, is always present, but that is not the— 

Senator Ervin. You do not consider that that decision and its ante- 
cedent decisions imply that the Court is to undertake to prescribe how 
its interpretation of the 14th amendment will be enforced if the school 
districts do not come up with a plan to the satisfaction of the Court? 

Mr. Sose.orr. I suppose that the Court would, if the districts refuse 
to give information as to what they plan to do, can form its own 
decrees; but the Court was showing a solicitude for the feelings and 
ideas of the people with whom it was dealing, by inviting them to 
indicate to the Court how they thought the decree should be phrased. 

Senator Ervry. Well, how do you reconcile such a position on the 
part of the Court, such possible action on the part of the Court with 
the provision of the 14th amendment which confers the power to 
enforce its provisions upon the Congress, in the light of the statutory 
rule of construction that the exclusion of one expression is putting an 
exclusion on another ? 

Mr. Sosexorr. Senator, there is a long debate as to just what Con- 
gress can do to implement the 14th amendment. You have got that 
question up in the civil rights legislation now and that w ould be the 
appropr iate time for debate on it. 

Certainly, I will not disagree with this, that when a court, having 

taken jurisdiction over a question and have made the decision, it has 
the power and the duty to issue a decree implementing that decision, 
but the Court proceeded with consideration for the parties by inviting 
them to say what they thought the decree should be—I don’t think 
that anyone could take exception to that. Anyway, that is what the 
Supreme Court did. 

Senator O’Manonry. Mr. Sobeloff, may I ask you this question, in 
the hopes that it may bring the issue to a point. 

Do you agree that under the 14th amendment Congress can pass 
legislation which would settle the issue and which would be enforce- 
able by the President of the United States ? 

Mr. Sope.orr. Congress certainly has the power which is specifically 
expressed in the C onstitution, in the 14th amendment. 

Senator O’Manoney. And if the Congress should act, would it not 
be the duty of the President to enforce the law? 

Mr. Sornevorr. It is the duty of the President to enforce all the laws 
and if the Congress acts within its sphere of authority, the Government 
as a whole is bound by that. 
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Senator O’Manoney. Now, is there any difference between the 
enforcement of a statute passed by Congress under the 14th amendment 
and the enforcement of a decree of the Court, without legislation ? 

Mr. Sosetorr. The executive department would be bound by either 
directive, but where there is a dispute as to what the legislation means, 
of course, the Court has the judicial power to render interpretations. 

Senator Ervry. In other words, under your interpretation, either 
the Court or the Congress has the right to prescribe how the 14th 
amendment would be enforced ? 

Mr. Sosevorr. But, I am not in position now, and I know you would 
not expect me to be, to give an essay on the extent of the power, or how 
the branches of the Government would integrate their powers. 

Senator Ervin. Well, that is your statement 

Mr. Sosrevorr. There have been, since the passage of these amend- 
ments in 1868, many cases in which the courts have dealt with the 
matter and there has been due process which provides for payment, due 
process, and there have been numerous instances where Congress has 
passed laws in regard to that, and also, where the courts have inter- 
preted those laws and have issued decrees to give effect to their 
decisions. 

Senator Ervry. I don’t believe that that is quite responsive, though, 
to my question, which was: Do you express the opinion that you think 
either the Court or Congress can make and carry out or devise methods 
to enforce the 14th amendment? 

Mr. Sosetorr. I would say that both the Court and the Congress 
have authority in that area. As to the exact limitation 

Senator O’Manonry. Well, I think the interrogator and the inter- 
rogatee are not talking in the same sense, because Senator Ervin asked 


if you believe that the Court has the right to devise methods to enforce 
the decree 


Mr. Sosevorr. I do. 

Senator O’Manonry. Do you think the Court would have the power 
to call out the Army or the Navy to enforce the decree ? 

Mr. Sonetorr. Well, that is not a thing that I ought to speculate on, 
whether the Court would call out the Army or the Navy. 

The executive branch is in charge of the Army and the Navy and 
the courts do not have the power of the sword or the purse. 

Senator O’Manonery. Well, that is the doctrine of separation of 
powers. 

Mr. Sosevorr. Definitely. 

Senator O’Manoney. So the Court could not do that? 

Mr. Sosetorr. The Court could not call out the Army, itself. 

Senator O’Manoney. Well, then, in answering Senator Ervin, you 
must bear in mind what his question was, which is whether the Court 
could devise means to enforce the decree. 

Mr. Sonextorr. It can decide how the decree can be enforced but in 
the last analysis it cannot command the Army or the Navy or 

Senator O’Manoney. Or the United States marshal ? 

Mr. Sosretorr. Well, the United States marshal, but there was no 
debate on that, there was no argument before the Court there about 
the calling out of the militia or anything of that sort, that was not in 
the scope of the argument. 

Senator O’Manoney. Well, the reason for asking my question 
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Mr. Sosevorr. I hope that will never come and I do not med it 
willevercome. I think that fundamentally this Nation is law-abiding 
and respects the Court, even though it disagrees with particular deci- 
sions, and that this Nation will not defy the Court. 

I think, on the other hand, the Court realizes and has shown already 
that it realizes the complexity of this problem and the great human 
issues involved on both side, and that it also has acted and will continue 
to act with moderation and judgment and consideration, and that 
these difficulties—which I do not mean to minimize—will be resolved 
without violence and without disorder. 

Senator Ervin. I would like to state that I did not mean to imply 
by my questions that the courts had any power over the military forces 
of the Nation. 

Senator O’Manoney. Well, it is a question of misunderstanding, 
of course—— 

Senator Ervin. The question was whether the Court had the power 
to devise rules and regulations, which are in effect legislation, to enforce 
its decree. 

I want to express my appreciation for the opportunity the chairman 
has given me. 

Senator O’Manonery. Any other questions? 

Senator Ervin. I have no other questions. 

Senator O’Manonery. That being the case, we will now proceed to 
the insertion in the record of some documents which have come to me 
as chairman of this subcommittee. 

One of these is a letter dated May 15, 1956. It comes from Mr. 
Charles Shankroff, post office box 1003, Baltimore, Md., and it purports 
to be an analysis of both the transcript of the hearing of this case on 
May 5, and of certain records with respect to the Baltimore Trust Co. 
to be found in the appropriate courts of Baltimore, Md. 

It deals with the testimony of Mr. Hospelhorn and it is six and a 
half pages long and it brings charges of conflict of interest against 
the nominee. 

This document was placed in the Congressional Record of last 
Thursday by the Senator from South Carolina, Mr. Johnston. It is 
now made, with its attachment, which is a copy of a petition filed by 
Mr. Hospelhorn in Circuit Court 2 of Baltimore, Md., we will make 
that a part of our record, and I understand that copies of this have 
been distributed to all members of the committee and, as I say, it has 
been published in the Record. 

(The documents referred to are as follows :) 


BattTrmore, Mp., May 15, 1956. 
Hon. Joserpn C. O’MAHONEY, 


Senate Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR: I avail myself of the opportunity you twice extended to me 
Saturday, May 5, 1956, to give the subcommittee, of which you are chairman, 
a statement containing my objections to the confirmation of the nomination of 
Simon E. Sobelgff as judge of the Fourth Circuit Court of Appeals of the United 
States. 

I ask that my statement be inserted in and made a part of the official tran- 
script of the record of your hearings. I am furnishing copies hereof to the other 
members of the Judiciary Committee. 

I want you and the committee to understand at the very outset that I have no 
personal grievance against Mr. Sobeloff. I never saw him until I appeared be- 
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fore the committee. I have not suffered from his wrongdoings. My sole concern 
is as a civic matter and in the public interest. I speak entirely from the records 
as I have studied them. My entire concern is based upon my hope and belief 
that our judges should not only be men above every reproach but even above the 
suspicion of wrongdoing. I am sure this concept of mine is not too high and is 
fully shared by the committee. 

I also wish to correct some of the errors in the transcript. I wish to straighten 
out some of the impressions that may be created by the testimony of Mr. Sobeloff 
and others. I wish your record to be an honest statement of the pertinent facts. 
I do not wish the committee to reach a conclusion upon tangent, incomplete, or 
twisted assertions of fact. Such a result would be unfortunate indeed. 

(a) Mr. Hospelhorn (deputy bank examiner) stated his records (receiver’s) 
were destroyed under a court order and were therefore not available. That is 
trne to the extent it goes, but he should have said their destruction was ordered on 
condition that the records be microfilmed. So the records are not in fact de- 
stroyed. They are available. None of the court records have been destroyed. 
Your subcommittee is entitled by subpena and can see the pertinent portions of 
both sets of records. 

(b) First of all, relating to myself, I am an experienced real-estate operator. 
[ am experienced in researching court records and documents. I have devoted 
well over a year in a study of the Baltimore Trust Co. case. It is case No. 20433a, 
docket 44a of 1935, now pending in circuit court No. 2, Baltimore, Md. The sub- 
committee can obtain, by subpena, the proof of every statement of fact that I 
am about to make concerning this and other cases. 

(c) Iam 74, not 72, years old. 

(ad) There were 15 court actions against the officers and directors of the Balti- 
more Trust Co.—9 in circuit court No. 2 of Baltimore City and 6 in the city 
court of Baltimore. They involved in the aggregate over $56 million, not $150 
million, as I am reported to have said. These actions were settled by Mr. Sobel- 
off and his associates, who represented the receivers, for the small sum of $205,- 
500. Sobeloff and his associates permitted the costs of these suits to be paid 
out of the assets of the receiver (the plaintiff). In the varying types of these 
15 legal actions, the defendants were financially responsible and had the ability 
to respond in a much larger amount than the small settlement of $205,500. 
Judge Soper praised Mr. Sobeloff for his report on the liability of the officers and 
directors. I condemn Mr. Sobeloff for his neglect in the execution of his report 
and the small settlement he agreed upon. 

I agree with Judge Soper that Mr. Sobeloff made a good report. Where I dis- 
agree, and Judge Soper remains ominously silent, is that Mr. Sobeloff did not 
pursue his good report and assist in forcing a full compliance therewith to the 
extent of the financial ability of those charged with the duty, responsibility, and 
financial liability to the depositors and creditors of the bank. The subcommittee 
should subpena Mr. Sobeloff’s reports (three) from the clerk of court (circuit 
court No. 2, Baltimore, Md.). They are available. They go into the questions 
of fixed criminal and civil liability, the bank’s building, etc., in detail. 

Mr. Sobeloff should not be confirmed by the Senate of the United States for 
the following, among other, reasons: 

Having reported as an officer of the court on the statutory liability of the offi- 
cers and directors of the Baltimore Trust Co. that their monetary liabilities to 
the receiver aggregated in excess of $56 million, he (Sobeloff) was derelict in 
permitting 15 suits (6 in Baltimore city court and 9 in circuit court No. 2 of 
Baltimore City) to be settled by the payment by only 17 of the 19 defendants 
of the small sum of $205,500, while the financial responsibility and ability to pay 
more by the defendants was much greater. The effect of the small settlement 
was obviously detrimental to the rights of the receiver and those creditors repre- 
sented by him. Two of the defendants paid nothing, though each (P. L. Golds- 
borough and Donald Symington) was reputed to be of large financial means. A 
careful examination of only 1 of the 15 cases will substantiate this charge. The 
other cases, if and when examined, will aggravate the charge and at the same 
time compound and multiply the indisputable proof of it. 

In case No. 21647, in docket 45, at page 391, commenced August 6, 1936, in 
Cireuit Court No. 2 of Baltimore City, Md., and entitled “Hospelhorn, Receiver 
(Sobeloff being one of his attorneys of record), versus Wm. A. Dixon, A. B. 
Dunean, Albert D. Hutzler, Wm. B. Matthai, Safe Deposit and Trust Company, 
and Frank Newcomer, Executors, ete., I. Manning Parsons, Donald Symington, 
Henry BE. Treide, and Herbert A. Wagner,” a sworn complaint was filed for 
damages aggregating $20,206,014.79 for losses by reason of the negligence and 
inattention to duties by the defendants (former officers and directors). Mr. 
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Sobeloff’s fine reports charged acts of criminal and civil negligence. There were 
$2 accounts or items involving negligence in this 1 case alone. The court still 
has this record in its files as well as the records in the other 14 cases. The 
quaere is Why should Mr. Sobeloff have made the excellent report (Judge 
Soper’s testimony) of the criminal and civil negligence on the part of the officers 
and directors in the first instance (1936) and their legal liabilities thereon, 
and then permit, as attorney of record for the receiver, the officers and directors 
to escape a $56 million liability (1937) by the payment of only $205,500? 

I suggest the propriety of a careful analysis of each of the 15 cases. Let 
the sunlight in on this conflict and obvious dereliction or contradiction of duties 
It may be said that this settlement was approved by the court. Well, if that be 
true, why didn’t Sobeloff appeal on behalf of the receiver? Or was it then, in 
1937, to Sobeloff’s greater personal interest to protect those being pursued by the 
receiver at the original instance of Mr. Sobeloff in his reports? The committee 
in pursuit of the truth may develop the correct answer. 

I submit that the records in the case show that Mr. Sobeloff received $30,000 
from the receiver for his reports and later the sum of $7,500 for the services 
in the 15 lawsuits he permitted to be settled for the trifling sum of $205,500, 
excusing as he did all liability on the part of financially able defendants Golds 
borough and Symington. Your record should show what other amounts he may 
have received for resisting stockholder’s liabilities, the questionable sale of the 
building and the other assets of the Baltimore Trust Co. 

If Mr. Sobeloff was right in his reports that the officers and directors were 
suilty of criminal and civil negligence wherein sworn losses in excess of $56 
million were suffered by the crediters, how can he be right in settling those 
losses against financially responsible defendants for the negligible sum of $205,500? 
In which case was he right? 

In an early suit by a stockholder, Mr. Sobeloff sought the court of appeals 
(Maryland) ruling on the statutory stock liability of a stockholder and it was 
determined in that decision that a liability of $10 per share was proper. Why 
did he permit, without appeal, Judge O’Dunne to settle the stockholders’ liability 
later at only $5 per share? Whose interest did he represent? Did he repre 
sent the resisting and contesting stockholders or did he represent the best inter- 
ests of the estate of the receiver? Did he at various times get compensation 
from both sides of this issue? Did the receiver not lose over $1 million in losses 
from inadequate assessments by Sobeloff representing eonflicting interests at 
the time of the settlement? 

The 15 cases are as follows: 


Cireuit Court No. 2 


| 
Case No. | as Case No. Docket Year 


21647 
21648 
21649 
21650 
21651 


1936" | : 21652 
1936 392 || 21653 
1936 393 || 21654-A__ 
1936 3 21655-B __ 
1936 


> > 
Ca cron or 
Pree 


City court of Baltimore, Md. 
Case No.: Year 
1936 
1936 
1936 
1936 
1936 
1936 

A copy of 1 of these 15 suits is attached hereto for the information of the 
committee. 

The foregoing suits for criminal and civil negligence whose damages are laid 
in an amount in excess of $56 million are rot the ordinary types of negligence 
suits where the amount claimed are flexible or elastic and dependent upon the 
arrival of a judgment by men of varying opinions. The amount of $56 million 
was mathematically determined in the excellent report of the fixed dollar liabil- 
ity by Mr. Sobeloff. How now can he justify or how could he then justify 
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a settlement of a fixed iiability for the miserly sum of $205,500, especially against 
defendants whose financial ability was beyond question as being competent to 
respond in a larger sum? Mr. Sobeloff’s iudgment is festered in either his (@) 
reports or (b) his settlement without dissent of a $56 million liability for 
$205,500. 

[ submit the above and the other 14 cases reveal that Mr. Sobeloff knowingly 
represented interests that were in conflict. His conduct is well within the con- 
demnation of the Department of Justice in the case recently reported in the press 
against the firm of Sullivan & Cromwell. 

On page 47, line 14, of the transcript of hearing, Mr. Enos 8. Stockbridge 
made the astounding and conflicting statement: 

“There was nothing in the situation which could by any stretch of the imagina- 
tion create a situation of conflict of interest.” In other words, Mr. Stockbridge 
contends that Sobeloff’s resistance in a court case against the receiver to a 
stockholders liability does not conflict with the duties assumed by him and as 
shown in his reports as an officer of the court representing the receiver in rec- 
ommending the officers’, stockholders’, and directors’ fixed liabilities. Patently, 
Mr. Stockbridge is in error in his conclusion for he later admits in his next 
paragraph: 

“Mr. Sobeloff was acting as a representative of the court to perform a duty 
assigned to him. As a matter of fact the settlement which resulted was of 
benefit to the stockholders, in that it was something less than the full statutory 
liability.” ; 

In other words, Mr. Stockbridge approves Mr. Sobeloff’s failure as a repre- 
sentative of the court to secure a full assessment of stock liability helpful to the 
stockholders in an amount of over $1.2 million and to that very extent harmful 
to the depositors and creditors. Was he representing the court correctly and 
properly in reducing the stockholders’ losses and thereby increasing the creditors’ 
losses? The contradiction of interests and results are patent to the discerning 
and inquiring mind. Double talk is no excuse for this. 

Former Senator Radcliffe, on page 60, at line 17 of the transcript, says: “There 
was no criticism from any member of the committee of Mr. Sobeloff at any time 
but on the contrary, the members of the committee felt that in a very trying 
situation he had handled himself entirely with propriety.” 

On page 61 of the transcript, at line 6, Senator O’Mahoney asked, “What was 
the official relationship between the committee and the nominee?’ Senator 
Radcliffe answered, “None,” and later Senator Radcliffe said, at line 22, on 
page 61, “No; none whatever.” 

What then becomes of the former Senator’s praise? The fact of the matter 
was that the committee there referred to acted before the date of the receiver- 
ship and before Mr. Sobeloff’s connection with the receivership. See Hospel- 
horn’s testimony on page 67 of the transcript, at lines 21 and 22. Mr. Hospel- 
horn in his testimony, at page 65, line 7, says he was the former receiver of the 
3altimore Trust Co. He is still the receiver, for the case is still open, pending 
and not closed. 

Mr. Hospelhorn, on page 68; line 7, of the transcript, says he paid 70.34 percent 
on the dollar. This, I believe, was the refund to the depositors only. The rec- 
ord will show that the stockholders, officers and directors, and guarantee fund 
contributors losses exceeded $50 million. (See court records.) 

Mr. Hospelhorn again, on page 69 of transcript, says that Mr. Sobeloff had no 
connection with the Baltimore Trust Co. Building. That statement is not true. 
Mr. Sobeloff made an elaborate report on the building showing it had been de- 
valued to $1 subject to a trust note of $5 million. Rigger, a straw man, figured 
in several deals for the building and in other deals of the trust company. The 
committee will wish to know whether Mr. Sobeloff represented, directly or 
indirectly, Mr. Funkhouser or his affiliates. On this point the further testimony 
of Mr. Sobeloff is necessary and the testimony of Mr. Funkhouser is essential. 
The sale in 1941 of the stock representing the ownership of the Baltimore Trust 
Building was part of a conspiracy by Rigger, Funkhouser, Hospelhorn, and 
others to cheat and defraud the depositors and creditors of the Baltimore Trust 
Co. The transaction was not several or three steps removed as Mr. Hospelhorn 
(at p. 70, line 15, of the transcript) testified and before Mr. Sobeloff got into 
the picture with Mr. Funkhouser. This testimony is incorrect because the court 
record contains a letter from Mr. Hospelhorn dated in November 1942, that Mr. 
Funkhouser bought the stock and the $5 million note. Then, in 1942, Mr. Donald 
Symington (see his estate papers in probate court of Harford County, Md.) 
bought the remaining assets of the Baltimore Trust Co. through the Colonial 
Mortgage Co. which included the note of $5 million and other notes for $160,000. 
Mr. Symington, at the same time, acquired all the assets which the Colonial 
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Mortgage Co. had bought which also included his own personal note of $700,000 
for a consideration of about $300,000. 

The foregoing proves lack of diligence on the part of Mr. Sobeloff in protecting 
one of the principal assets of the Baltimore Trust Co. for the benefit of the 
depositors and creditors. - 

The testimony of Sobeloff in quoting from a letter from Mr. James Bruce, 
at page 160, line 15, etc., requires examination. Mr. Sobeloff found dishonesty. 
He found fraud in his reports. He found criminal and civil negligence. These 
findings were against the officers and directors. The fact of the matter is that 
Director James Bruce—newphew of Howard Bruce, formerly chairman of the 
board of the Baltimore Trust Co.—returned $50,000 in securities which one 
Handley (a director) had wrongfully given to the guarantee fund of $7,500,000 
in 1931. This $50,000 was returned by Director James Bruce to its rightful 
owner (a foreign depositor) through Handley. Handley became pressed and 
committed suicide. Director James Bruce, through his attorney Mr. Levey 
threatened to go into bankruptcy if he (Bruce) were forced to pay the $50,000. 
How such commendation from Bruce can help Sobeloff in face of Bruce’s obvious 
falsehoods and conduct is beyond comprehension. When he (Bruce) says “He 
had nothing to do with the acts complained of’ he obviously lies. (See corre- 
spondence in the court records.) Where Mr. Sobeloff says at page 157 of the 
transcript that Mr. James Bruce contributed $50,000 to the settlement fund, he 
is incorrect, for James Bruce threatened personal bankruptcy when called upon 
to pay for his wrongful act, and his uncle Howard Bruce gave $50,000 to make 
up for the $50,000 James Bruce required to be returned through Handley to the 
foreign depositor. The letters from Mr. James Bruce by his attorney, Mr. Levey, 
in elucidation of this circuitous transaction reflect no credit either on Mr. 
Bruce or Mr. Sobeloff’s veracity or the propriety of their official conduct. This 
is so notwithstanding the fact that Mr. Sobeloff is Solicitor General and Mr. 
Bruce was formerly an Ambassador. 

Another thing that requires further examination and exploration is the fact 
that notwithstanding Mr. Sobeloff’s official duty as an officer of the court to aid 
in the collection and preservation of the assets of the Baltimore Trust Co. for 
the benefit of the receiver and ultimately for the benefit of the depositors and 
creditors of the trust company, he sought for other clients to diminish those 
assets for the benefit of his other clients. He sought to increase the receiver’s 
obligations. He sought rent from the receiver for the Funkhouser interests 
(O’Sullivan Building, Inc., being in reality Raymond J. Funkhouser, the real 
owner in the transactions of the Baltimore Trust Building) although the receiver 
had a rent-free agreement to occupy space in the building for the receivership. 
(See petition filed October 21, 1948, signed by Simon E. Sobeloff in file No. 1117 
in case No. 2048a in said receivership proceedings and also see answer of the 
receiver under file No. 1118, together with attached correspondence filed November 
16, 1943.) 

The undersigned will assist anyone designated by the committee to study 
the records on file in the clerk's offices in Baltimore, or in any other proper manner 
assist the committee in determining the truth of the foregoing. I am familiar 
with the details in the record and have made copious notes from them. The 
undertaking is not an easy one. A competent analysis now may prevent the 
confirmation of an improper nominee to a lifetime position of power, trust, and 
influence. 

Respectfully submitted. 


CHARLES SHANKROFF. 
IN THE CIRCUIT COURT NO 2 OF BALTIMORE CITY 


JoHN D. HOSPELHORN, RECEIVER OF THE BALTIMORE TRUST COMPANY, A Bopy 
CorPORATE V. Howard BAETJER, JAMES Bruce, ALLAN L. CARTER, WILLIAM A. 
Drxon, A. E. DuNcAN, E. Everett Grass, P. L. GoLpssoroucu, JOHN HINKLEY, 
ALBERT D,. Hutz_er, WILLIAM H. MATTHAI, GLENN L. MARTIN, JoHN O. MouTH, 
I. MANNING CARSONS, DONALD SYMINGTON, HENRY BE. TreIpeE, HERBERT A. Wac- 
NER, LLOYD B. WILSON, FRANK NEWCOMER, AND SAFE Deposit & Trust Com- 
PANY EXECUTORS OF THE LAST WILL AND TESTAMENT OF WALDO NEWCOMER, 
DECEASED; AND CLARENCE A. TUCKER, EXECUTOR OF THE LAST WILL AND TESTA- 
MENT OF CHARLES H. KNAppPp, DECEASED 


To the honorable the Judge of said Court: 


The Bill of Complaint of John D. Hospelhorn, Receiver of the Baltimore 
Trust Company, a body corporate, by his solicitors, Alexander Armstrong, 
J. Purdon Wright, and Simon E. Sobeloff, respectfully shows: 
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1. That the Baltimore Trust Company, a body corporate, of the State of 

Maryland, is a corporation organized under and by virtue of the banking laws 
of the State of Maryland and had its principal place of business in Baltimore 
City. . 
2. That on January 5, 1935, the said The Baltimore Trust Company was, by 
order of Circuit Court No. 2 of Baltimore City, declared insolvent and by the 
same order, John ID. Hospelhorn, the Plaintiff herein, a resident of Baltimore 
City, State of Maryland, was appointed Receiver of the assets and property of 
the said The Baltimore Trust Company; that said Receiver duly qualified as 
such and, under dire tion of said Court, took possession of all of the assets and 
property of said Trust Company and is now acting as such Receiver; that 
subsequent thereto, to wit, on July 1, 1936, by order of said Court, the Plaintiff 
herein was authorized and directed to institute and prosecute such legal proceed- 
ings as might be necessary in order to enforce the liability of such directors and 
officers of the said The Baltimore Trust Company as were responsible for certain 
losses sustained by the said banking institution, and said Receiver, by order of 
said Circuit Court No. 2 of Baltimore City, passed on the day of August 
1936, was further authorized and directed to institute this proceeding. 

3. That at the time of the occurrence of the matters hereinafter complained 
of The Baltimore Trust Company had issued and outstanding 625,000 shares of 
capital stock, each share of the par value of Ten Dollors ($10.00). 

4. That when the matters hereinafter complained of occurred, Section 70 of 
Article XX of Bagby’s Annotated Code of Maryland provided that the Board of 
Directors of a bank or trust company might declare a dividend from so much of 
its net profits, after providing for all expenses, losses, interest and taxes accrued 
and due from said bank or trust company, as they should deem expedient, and 
provided also that before any such dividend was declared not less than one- 
tenth of the net profits for the preceding half year or for such period as was 
covered by the dividenl should be carried as a surplus fund until such surplus 
fund should amount to 20 percent of the capital stock. If further provided that 
any losses sustained in excess of the undivided profits of such bank or trust 
company might be charged to its surplus account with the proviso that said 
surplus account should thereafter be reimbursed from its net earnings; it was 
then provided that no dividend should be declared or paid in excess of one-half 
of the net profits of such bank or trust company unless or until its surplus fund 
should be fully restored to the amount of 20 percent of its capital as required by 
said section of the Code. 

5. That or a number of years beginning with 1925 the directors of the Balti- 
more Trust Company had pursued a policy of declaring regular quarterly di- 
vidends out of the balance of earnings for the quarter as reported by the officers 
after the payment of taxes, interest and expenses, and any and all losses which 
may have been sustained or ascertained during said quarter and then declaring 
out of the residue of said earnings, if any, such dividend as was legally justified 
by the amount of said residue of earnings and as to the Board seemed proper. 

6. That on the 13th day of March 1931, the directors of the Baltimore Trust 
Company at a regular meeting of the Board declared a quarterly dividend of 25 
cents per share to its stockholders,«said dividend to be payable on March 31, 
1931, to stockholders of record on March 20, 1931, and the dividend was in fact 
subsequently paid on March 81, 1931. The amount paid as dividends by The 
Baltimore Trust Company pursuant to said declaration was $156,250. 

7. That the following duly elected and qualified directors attended the meeting 
of The Baltimore Trust Company and voted for the declaration of said dividend : 
Allan L. Carter, William A. Dixon, E. Everett Gibbs, John Hinkley, A. ID. Hutzler, 
Charles H. Knapp, W. H. Matthai, John C. Muth, I. Manning Parsons, Henry F. 
Treide, P. L. Goldsborough, and Waldo Newcomer. Each of said directors served 
until January 5, 1955, except Waldo Newcomer, who served until his death on 
July 27, 1934. 

The following duly elected and qualified directors failed to attend said meeting 
but had knowledge in advance that the question of dividends would be acted upon 
at said meeting, and learned of the action taken by their fellow directors, but 
failed to protest or disapprove said action, ratified the same and accepted the 
dividend which was, pursuant to said declaration, paid on March 31, 1931, on the 
shared of stock of the Baltimore Trust Company held by them respectively : 
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Howard Baetjer, James Bruch, A. E. Duncan, Glenn L. Martin, Donald Symington, 
Herbert A. Wagner, and Lloyd B. Wilson. Each of said directors served until 
January 5, 1935, except Donald Symington who served until January 9, 1933, 
James Bruce who served until September 29, 1933, and Lloyd Wilson who served 
till January 8, 1934. 

8. That the said directors of The Baltimore Trust Company did not declare said 
dividend from the net profits of the said Trust Company earned by said institu- 
tion during the then current quarter of 1931, after providing for all expenses, 
loans interest and taxes accrued or due from said bank or trust company; that 
many losses which had thereto fore been suffered by the said Trust Company had 
not been written off or otherwise provided for ,and there were not at the time of 
the declaration of said dividend any net profits from which the said dividend 
could legally be declared. That the said directors, in violation of the afore 
mentioned provision of law, declared said dividend at a time when the surplus 
fund of said institution had previously been depleted, as a result of losses, below 
20 percent of the capital of said institution and had not been fully restored to 
the amount of 20 percent of said capital, as required by law. That the monies 
which were subsequently paid to stockholders on March 31, 1951, as a result of 
the declaration of said dividend on March 13, 1931, were negligently and illegally 
withdrawn from the funds of the said Trust Company, which were required at 
the time to pay the losses already sustained by said Trust Company, and the 
Plaintiff charges that the directors who were present at said meeting and voted 
for said dividend, and each of them, were guilty of negligence in voting illegally 
for said dividend. 

9. That the aforesaid Defendants, and each of them, who were not present at 
the meeting when said dividends were declared, are equally responsible and 
liable together with those of the directors who were present and voted in favor 
of the same, for the improper and illegal action in declaring and paying said 
dividend, inasmuch as the said Defendants who were absent from said meeting, 
and each of the, were under a legal duty to attend the said meeting of March 
13, 1931, and if for any reason they were unable to attend, it became their 
respective duty, upon learning of the declaration of the said dividend, to protest 
the action of their fellow directors and to demand recovery of the payments 
when made, inasmuch as the said Trust Company had derived no net profits 
whatsoever during the quarter of the year for which said dividend was declared, 
after providing for all expenses, losses, interest, and taxes accrued or due from 
said bank or trust company, and on the date of the declaration of said dividend 
had no net surplus fund of said institution had prior to the date of said declara- 
tion of dividend been depleted, by losses actually sustained, below 20 percent 
of the capital of the institution, and said surplus fund had not at that time 
been fully restored to the amount of 20 percent of said capital. In disregard of 
the duty resting upon them, none of the Defendants who was absent from the 
said meeting of March 13, 1931, took any action whatsoever to protest, disaffirm, 
or rescind the declaration of.said dividend or to recover the sums paid out in 
pursuance of the action of their fellow directors, but acquiesced in and ratified 
the declaration and payment of said dividend, and accepted the dividend paid 
on the stock owned by each of them respectively. 

10. That Waldo Newcomer, one of the directors who was present at the 
meeting of March 13, 1931, and voted for said dividend. died on the 29th day 
of July 1934, leaving a substantial estate and a Last Will and Testament in 
which Frank Newcomer and the Safe Deposit & Trust Company were named as 
executors; that said executors have now duly qualified as such in the Orphans 
Court of Baltimore City and are administering said estate. 

That Charles H. Knapp, another of the directors who was present at the 
meeting of March 18, 1931, and voted for the declaration of said dividend, died 
on the 27th day of July 1936, leaving a substantial estate and a Last Will and 
Testament in which Clarence A. Tucker was named as executor, and the said 
executor has now qualified as such in the Orphans Court of Baltimore City and 
is duly administering said estate. 

11. The Plaintiff avers that the above named directors, and each of them, were 
guilty of negligence either in voting illegally for the declaration of said divi- 
dend on March 13, 1931, or in subsequently acquiescing in said declaration, and 
became liable to the said Trust Company for said negligent and illegal act, and 
the Plaintiff further says that the Defendants are now jointly and severally 
liable to him for the amount paid out on March 31, 1931, as a result of the 
improper, negligent, and illegal declaration of said dividend on March 13, 1931. 
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12. That the Plaintiff avers that the interposition of this Court of Equity in 
the premises is proper and necessary as an accounting of the financial condition 
of The Baltimore Trust Company, as of the date of payment of said dividend, 
to-wit, March 31, 1931, is required to establish the claim of the Plaintiff. 

TO THE END THEREOF: 

(A) That this Honorable Court may order an accounting of the financial 
condition of The Baltimore Trust Company as of March 31, 1931. 

(B) That this Honorable Court may decree that the defendants, and each of 
the, are liable to the Plaintiff, as Receiver of The Baltimore Trust Company, 
for the amount of the said dividend negligently and illegally declared or acqui- 
esced in by them or by their respective testators as aforesaid, and that judgment 
for such sum as shall be found to be the loss which has been sustained be 
rendered against the said Defendants, and each of them, for the respective 
amounts for which they shall be found to be respectively liable. 

(C) That the Plaintiff may have such other and further relief as the nature 
of his case may require. 

May IT PLEASE YOUR HONOR to grant unto the Plaintiff the Writ of Subpoena, 
directed to Howard Baetjer, Allen L. Carter, William A. Dixon, A. E. Duncan, 
E. Everett Gibbs, P. L. Goldsborough, John Hinkley, Albert D. Hutzler, William 
H. Matthai, Glenn L. Martin, John C. Muth, I. Manning Parsons, Donald Syming- 
ton, Henry E. Treide, Herbert A. Wagner, Lloyd B. Wilson; and Frank New- 
comer and Safe Deposit & Trust Company, Executors of the Last Will and Testa- 
ment of Waldo Newcomer, deceased, and Clarence A. Tucker, Executor of Charles 
H. Knapp, deceased ; all residing in Baltimore City and James Bruce residing in 
Baltimore County, State of Maryland, commanding them and each of them to 
appear in this Honorable Court on some certain day to be named therein, to answer 
the premises and abide by and perform such decree as may be passed therein. 

And as in duty bound, ete. 

/s/ JOHN D. HOSPELHORN, 
Receiver of The Baltimore Trust 


Company, a body corporate. 
/s/ J. PURDON WRIGHT, 


/8/ ALEXANDER ARMSTRONG, 
/8/ Simon BE. SoBELorr, 
Solicitors for Plaintiff. 


State of Maryland, city of Baltimore, to wit: 


I HEREBY CERTIFY that on this 4th day of August 1936 before me, the subscriber, 
a Notary Public of the State of Maryland, in and for Baltimore City aforesaid, 
personally appeared John D. Hospelhorn, Receiver of The Baltimore Trust Com- 
pany, and made oath in due form of law that the matters and facts set forth in 


the aforegoing Bill of Complaint are true to the best of his knowledge, informa- 
tion, and belief. 


AS WITNESS my hand and notarial seal. 
/s/ ANNA MAECOOKE, Notary Public. 


Senator O’Manoney. After the receipt of this, I received the fol- 
lowing letter from Julius A. Victor, Jr., of the firm of Harley, Wheltle 
& Victor, attorneys at law, Baltimore, Md., suite 309, Title Building, 

Yourthouse Plaza, and it is dated May 18, 1956: 


Hon. Josery ©. O’MAHONEY, 
United States Senate, Washington, D.C. 


Dear Sir: This letter is addressed to your attention, as a member of the com- 
mittee considering the nomination for appointment of the Honorable Simon E. 
Sobeloff to the vacancy on the bench of the Fourth Circuit Court of Appeals. 

Several members of this firm have known Mr. Sobeloff for at least a quarter 
of a century, and without detailing our reasons therefor, all of us are most 
happy in recommending his appointment to the United States appeal bench. 

Knowing that his supporters are most numerous, we would deem this letter 
merely supporting his appointment as unnecessary. However, we note by the 
public press that a certain Charles Shankroff has appeared opposing Mr. Sobe- 
loff and, having had an experience with a person by the same name, we feel 
the information which we can furnish concerning him may aid in evaluating 
the weight, if any, given to his objections. 

On September 29, 1955, a meeting of distributees in the matter of the estate 
of Nicholas Hall, deceased, was had in the Orphans’ Court of Baltimore City, for 
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the purpose of determining the next of kin to whom distribution would be made. 
A certain Charles Shankroff, whose address was given as 1119 North Calvert 
Street, Baltimore, Md., appeared in that proceeding and he is the person to whom 
we are now referring. The involvement of Mr. Charles Shankroff in that 
matter is contained in the copy of the partial transcript of testimony taken in that 
case as enclosed herewith. We do hope that it will be of aid to you. 


It is signed by the firm name, by Julius A. Victor, Jr. 

The reason that I present this matter now is that when Mr. Shan- 
kroff appeared before the committee on May 5 to offer testimony with 
respect to the record, he did not show us qualifications to examine or to 
interpret court records and he did not show himself to be a lawyer. 
He did not show himself, in response to the questions of both Senator 
Watkins and myself, to be a person qualified to offer an opinion of 
value on the interpretation of such a complex case as that was, of the 
Baltimore Trust Co. case. 

Therefore, the Chair ruled him out of order, that his testimony 
was incompetent, immaterial, and irrelevant to the matter before the 
committee. 

I did, however, grant him the permission to file this statement which 
has now been made a part of the record. 

Therefore, it is relevant now to insert in the record the document 
which was transmitted to me by Mr. Victor. 

It is a transcript, a partial transcript of the testimony of the meet- 
of distributees held September 29, 1955. It will not be necessary 
for me to read all of this, but just enough of it to show the manner, 
the answers of Mr. Shankroff involving the distribution of the estate: 


Judge Foster. I will ask whether or not there is anyone in the court who is 
claiming to be next of kin of Nicholas Hall, deceased. 

(There was no response. ) 

Judge Foster. Let the record show that there was no response, and also let 
the record show that no formal claims have been filed on the decedent’s docket 
in the orphans’ court. 

Mr. Victor. That is the case. 

Judge Foster. Is there anyone else in court who wants to offer any testimony 
in the meeting of distributees of the estate of Nicholas Hall? 

Mr. SHaNnKRorr. Your Honors, I would like to call your attention—I don’t 
know if there has been 

Judge Foster. Will you give us your name, please? 

Mr. SHANKROFF. Charles Shankroff. 

Judge Foster. And your address? 

Mr. SHANKROFF, 1119 North Calvert Street, Baltimore 2. 

Mr. Victor. I don’t know who this gentleman is. 

Mr. SHANKROFF. I don’t know if there has been any testimony——— 

Judge Foster. Justa minute. Do you wish to qualify in this case? 

Mr. SHANKROFF. Well, if it’s necessary. I just want to call your attention to 
one thing, the death certificate says——— 

Judge Foster. Just a minute. Put this man under oath. 

Mr. Victor. Is he a lawyer; and who does he represent? 

Judge Foster. Just a minute. 

Charles Shankroff, 1119 North Calvert Street, Baltimore, Md., being duly sworn 
according to law, testified as follows: 

Q. 1119 North Calvert ?—A. Yes, sir. 

Q. How do you spell your last name?—A. S-h-a-n-k-r-o-f-f. 

Q. What is your connection with this matter?—<A. I have no direct interest 
in this. I have an inquiry, and I’ll explain about that. First, I want to call your 
attention to the fact that the death certificate says that this decedent, Nicholas 
Hall, was a widower. Now, the information that I have is that he wasn’t a 
widower. If there has been no correction made here, I think there should be a 
notation here. He was never married, as I understand. 

Mr. Vicror. I don’t know what he is doing in court. Is he a lawyer? 
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Q. What is your capacity here?—A. Sir? 

Q. What capacity are you here in?—A. I have an inquiry from a party in New 
York, who claims that she was advised by an attorney. 

Q. Are you an attorney?—A. No, Iam not. I’m trying to show that I am try- 
ing to help out, what information that she gives me, that she has consulted at- 
torneys in New York, who have told her 

Mr. Vicror. Do you have a power of attorney? 

Q. Do you have a power of attorney ?—A. No, sir, I have nothing; I have simply 
an inquiry and I am trying to help her out, to give her what information I can. 
Now, she was advised by attorneys in New York that she may not be entitled to 
anything, for the reason that under the Maryland law, she is a distant relative 
of Nicholas Hall, and she is beyond the sixth degree. I believe that’s what they 
advised her, so here is a question as to whether she is entitled or not entitled. 
I don’t know anything about that. I don’t want to go into that phase, but I am 
asking—I am trying to give her information. I have inquired of people here, 
and I have certain information about two brothers of this decedent. I was 
given the address or the location in Baltimore where the brother died here some 
4 or 5 years ago; and I am trying to locate him out to get information from his 
widow. This brother was married, but he had no children, but he left a widow, 
and it’s a very hard thing to trace. But all I ask is this, that’s all I am here for, 
I’m asking this court to authorize the administrator, Mr. Flynn, to show me what 
papers he received after the decedent died. I’m not asking for any working 
papers or papers which he himself worked up, but only the papers that he re- 
ceived from the estate of Nicholas Hall; and the only purpose of my doing that, 
is to get all the information I can for this inquiry in New York and the person 
in New York says she doesn’t want to do anything or be involved, and she doesn’t 
want to have any lawyer’s expenses, and she wants her name kept out of this 
thing until she is satisfied that she has good grounds to come into this court. 
That’s all I can say. 


I am not going to read the rest of it. It will be made part of the 
record. 
(The documents referred to are as follows :) 





STATE OF MARYLAND, 
City of Baltimore, to wit: 


I hereby certify that on this 20th day of May 1956, before me, a notary public 
of the State of Maryland, in and for the city of Baltimore aforesaid, personally 
appeared Julius A. Victor, Jr., the undersigned, after having been duly sworn 
deposed and said: 

That the attached excerpts from the testimony taken in the Orphans’ Court 
of Baltimore City at a meeting of distributees in the matter of the estate of 
Nicholas Hall, deceased, are true copies of excerpts from the record of testimony 
in said proceedings. 

Juttus A. Vicror, Jr. 

Subscribed and sworn to before me this 20th day of May 1956. 


[SEAL] THOMAS E. Rosser, 
Notary Pubdlie. 


BALTIMORE, Mp., May 18, 1956. 
Hon. Josern C. O’MAHONEY, 


United States Senate, Washington, D.C. 


DEA Sr: This letter is addressed to your attention, as a member of the 
committee considering the nomination for appointment of the Hon. Simon E. 
Sobelo f to the vacancy on the bench of the Fourth Cirenit Court of Appeals. 

Several members of this firm have known Mr. Sobeloff for at least a quarter 
of a century and without detailing our reasons therefor, all of us are most 
happy in recommending his appointment to the United States appeal bench. 

Knowing that his supporters are most numerous, we would deem this letter 
merely supporting his appointment as unnecessary. However, we note by the 
public press that a certain Charles Shankroff has appeared opposing Mr. Sobeloff 
and, having had an experience with a person by the same name, we feel that 
the information which we can furnish concerning him may aid you in evaluating 
the weight, if any, given to his objections. 

On September 29, 1955, a meeting of distributees in the matter of the estate 
of Nicholas Hall, deceased, was had in the Orphans’ Court_of Baltimoré City, 
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for the purpose of determining the next-of-kin to whom distribution would be 
made. A certain Charles Shankroff, whose address was given as 1119 North 
Calvert Street, Baltimore, Md., appeared in that proceeding and he is the person 
to whom we are now referring. The involvement of Mr. Charles Shankroff in 
that matter is contained in the copy of the partial transcript of testimony taken 
in that case as enclosed herewith. We do hope that it will be of aid to you. 
Very truly yours, 
Harkey, WHELTLE & VICTOR, 
By Juuius A. Vicror, Jr. 


IN THE ORPHANS COURT OF BALTIMORE CITY 


IN THE MATTER OF THE ESTATE OF NICHOLAS HALL, DECEASED 


PARTIAL TRANSCRIPT OF TESTIMONY OF MEETING OF DISTRIBUTEES HELD ON SEPTEMBER 
29, 1955 


Judge Foster. I will ask whether or not there is anyone in court who is claim- 
ing to be next of kin of Nicholas Hall, deceased. 

(There was no response). 

Judge Foster. Let the record show that there was no response, and also let 
the record show that no formal claims have been filed on the decedent’s docket 
in the Orphans Court. 

Mr. Victor. That is the case. 

Judge Foster. Is there anyone else in court who wants to offer any testimony 
in the meeting of distributees of the estate of Nicholas Hall? 

Mr. SHANKROFF. Your Honors, I would like to call your attention—I don’t 
know if there has been 

Judge Foster. Will you give us your name, please? 

Mr. SHANKROFF. Charles Shankroff. 

Judge Foster. And your address? 

Mr. SHANKROFF. 1119 N. Calvert Street, Baltimore 2. 

Mr. Victor. I don’t know who this gentleman is. 

Mr. SHANKROFF. I don’t know if there has been any testimony 

Judge Foster. Just a minute. Do you wish to testify in this case? 

Mr. SHANKROFF. Well, if it’s necessary. I just want to call your attention to 
one thing, the death certificate says 

Judge Foster. Just a minute. Put this man under oath. 

Mr. Vicror. Is he a lawyer; and who does he represent? 

Judge Fuster. Just a minute. 

Charles Shankroff, 1119 N. Calvert Street, Baltimore, Md., being duly sworn 
according to law, testified as follows: 











By Judge Fosrer: 

Q. 1119 North Calvert ?—A. .Yes, sir. 

Q. How do you spell your last name?—A. S-h-a-n-k-r-o-f-f. 

Q. What is your connection with this matter?—A. I have no direct interest 
in this. I have an inquiry, and I'll explain about that. First, I want to call 
your attention to the fact that the death certificate says that his decedent, Nich- 
vlas Hall, was a widower. Now the information that I have is that he wasn’t a 
widower. If there has been no correction made here, I think there should be 
a notation here. He was never married, as I understand. 

Mr. Victor. I don’t know what he is doing in court. Is hea lawyer? 

Q. What is your capacity here?—A. Sir? 

Q. What capacity are you here in?—A. I have an inquiry from a party in 
New York, who claims that she was advised by an attorney. 

Q. Are you an attorney?—A. No, I’m not. I’m trying to show that I am try- 
ing to help out, what information that she gives me, that she has consulted 
attorneys in New York, who have told her—— 

Mr. Victor. Do you have a power of attorney? 

Q. Do you have a power of attorney?—A. No, sir; I have nothing ; I have simply 
an inyguiry and I am trying to help her out, to give her what information I can. 
Now, she was advised by attorneys in New York that she may not be entitled to 
anything, for the reason that under the Maryland law, she is a distant relative of 
Nicholas Hall, and she is beyond the sixth degree. I believe that’s what they 
advised her, so there is a question as to whether she is entitled or not entitled. I 
don’t know anything about that. I don’t want to go into that phase, but I am 
asking—I am trying to give her information. I have inquired of people here, and 
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I have certain information about two brothers of this decedent. I was given the 
address or the location in Baltimore where the brother died here some 4 or 5 
years ago; and I am trying to locate him out to get information from his widow. 
This brother was married, but he had no children, but he left a widow, and it’s a 
very hard thing to trace. But all I ask is this, that’s all I am here for, I’m asking 
this court to authorize the administrator, Mr. Flynn, to show me what papers he 
received after the decedent died. I’m not asking for any working papers or 
papers which he himself worked up, but only the papers that he received from 
the estate of Nicholas Hall; and the only purpose of my doing that, is to get all 
the information I can for this inquiry in New York and the person in New York 
says she doesn’t want to do anything or be involved, and she doesn’t want to have 
any lawyer’s expenses, and she wants her name kept out of this thing until she is 
satisfied that she has good grounds to come into this court. That’s all I can say. 

Q. That's all you want to say?—A. What’s that? 

Q. That is all you want to say?—A. Yes, that’s all, except to request that if, as 
I have been advised by attorneys here, if the administrator of this estate is under 
the jurisdiction of this court, and that the records of this court are open to the 
public, then the records that this administrator received should be under the 
jurisdiction of this court, and should be open to the public; and that’s my main 
inquiry. 

Q. I think we can dispose of that very quickly. As I understand Mr. Flynn’s 
testimony, the only papers he found were these passbooks to six various banks; is 
thta correct, Mr. Flynn? 

Mr. Frynn. That’s right, your honor. 

Judge Foster. And I assume that you have surrendered those books to the 
banking institution and received the proceeds, which you have deposited in your 
account? 

Mr. Frynn. Well, your honor, on the savings accounts, I have permitted them 
to remain there, at interest; and those that were in commercial banks at very 
low interest, I have transferred to loan associations. The inventory is filed in the 
court, it’s available to anybody that wants to look at it. 

Judge Foster. As I understand it, the only papers you found were only the pass- 
hooks? 

Mr. Frynn. That is stated in the inventory. 

By Judge FRIEDMAN: 


Q. What is the name of the woman in New York that got in touch with you?— 
A. I'll give it you if you insist on it, but she wanted to be kept out of the pro- 
ceeding until she is sure that she has a good interest. 

Q. What’s the name of the woman in New York that called you?—A. Mary 
Sparrow. 

Q. What is her address in New York?—A. I don’t recall now. The letter 
was sent to me sometime ago, and I have been trying to get information. I don't 
remember the address. It’s somewhere in Harlem, N. Y. 

Q. If you get this information, where will you write to, in Harlem, N. Y.?— 
A. Well, I'll get her address and I'll give it to you. I may say this, your honors, 
insofar as the records, I understand that in addition to the passbooks that were 
found there, there were income tax statements or other papers that were there, 
so that there must be some other papers that they found. It’s hardly possible 
that there were no papers found. 

Mr. Vicror. Your honor, I don’t know what bearing he has in the case. He 
hasn’t made any claim, he isn’t an attorney, he doesn’t have a power of attorney 
to be here. 

Judge FosTeR. He was seated here when you asked whether there was any 
claimant. 

Mr. Victor. Now, he comes up here for the first time to upset the proceeding. 

Judge Foster. That is right, but our purpose is to try to locate any missing 
heirs and if this gentleman has any information, we want it. 

Mr. Victor. We do, too, but it ought to be legitimate. If he has a claim, he 
ought to file it. I don’t think he ought to have a searching party for his own 
convenience, or someone else’s; and he can’t give you any address of the other 
party. 

Mrs. Jones. On behalf of the city, I would like to enter an objection to any 
testimony that has been given thus far by Mr. Shankroff. The records of this 
court and the testimony given here today have established that there are no 
heirs, no known heirs, who have made claim, if there are heirs to make claim. 
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Judge Fosrrr. We will overrule your objection, because we want any informa- 
tion We can possibly develop, to show who the next of kin might be, but I am 


inclined to agree with counsel that this is more in the nature of a fishing 
expedition. 


Mr. Victor. That is right. 

Judge Fosrer. More so than on the basis of developing information. 

Mr. Vicror. And I think this gentleman is one who goes around and does 
that work; he is here often. 

The Witness. May I say this? The neighbors that I spoke with of this 
decedent, he was supposed to have 7 brothers; now, 2 brothers appear in the 
city directory of Baltimore, one was John Hall and one Caleb Hall. 

Mr. Victor. Now, I object to that. 

The Witness. Now, Caleb Hall 

Mr. Vicror. He is testifying. 

The WirNess. May I just finish this? 

Mr. Vicror. That has nothing to do with the case. 

The Witness. Caleb Hall, some years ago—I don’t remember the date, some 
3 or 4+ years ago or more, he was struck by an automobile in Baltimore City and 
he survived the accident ; but as a result of this injury, that he received, he died. 
He left a widow, but he had no children. 

Mr. Frynn. Your honor, if | may interject myself, the widow would have 
no standing in the case. 

Judge Foster. Absolutely none. 

Mr. Fiynn. So, I don’t see where he represents anybody who would be entitled 
to share. Personally, I don’t care, if we can find some relatives, I wish they 
would appear, but I don’t believe this gentleman should come in here on a fishing 
expedition ; and the experience we had in this court before with him in a matter, 
it held the estate up for almost a year. 

Judge Foster. Well, we are not going to permit that here. 


By Judge Foster : 


Q. Mr. Shankroff, do you have any information as to the next of kin of Nicholas 
Hall: We will beglad to have that evidence presented to this court, but what are 


attempting to offer into evidence today, does not contribute anything to this 
proceeding.— A. Well, these two people, John Hall, alleged brother of Nicholas 
Hall, and Caleb, brother, the brother of Nicholas Hall, appear in the city direc- 
tory at the same address where Nicholas Hall lived at the time. He lived, at 
one time, in South Sharp Street in Baltimore City, he lived on Tyson Street. 

Q. That’s all very interesting, but what we want is the whereabouts of any 
next of kin.—A. That’s what I am trying to develop. I am trying to get a ques- 
tion from the other side. I was directed to see certain people in Baltimore, and I 
haven’t been able to see them, but I am asking today—I’m not asking for any- 
thing else, I’m not asking for a continuance, but all I ask is any papers that Mr. 
Flynn has, up to the time of the decedent’s death, the papers that belong to the 
decedent, I would like to see them. I think it is part of the record of this court. 

Mr. Victor. Your Honor, by what authority does this man have, to come in 
and ask for any papers or anything? 

Judge FOsTER. No authority. 

Mr. Ftynn. Anybody off the street can come in here and make the same re- 
quest, your Honor. 

Mr. Vicror. He has no authority to be in this courtroom today, except as a 
spectator. He doesn’t represent anybody, he didn’t file any claim, and he comes 
in to interrupt the court proceeding. We want to get the legitimate heirs, I 
know your Honors want to get the legitimate heirs, but this gentleman is just 
on a fishing expedition; and he comes in here every time you have one of these 
cases, he comes in and claims that he represents someone. No power of attorney, 
or anything. 

The Wirness. It’s a peculiar thing, I'm not an attorney, so I can’t represent 
anybody. I came to Mr. Flynn the day after Labor Day and asked him for per- 
mission to look at the papers that he received after the decedent’s death, and 
he said he would show me the papers only on an order of the court. So, therefore, 
I waited until this opportunity, came up and I’m here. Now, so far as the state- 
ment by Mr. Flynn, I think it is—— 

Mr. VicTor. Victor, is my name. 

The Wirness. So far as this gentleman said that I have appeared and held 
up the cases in court, I don’t know of any occasion that I appeared to hold up 
any cases. This is the first time that I appeared in the orphans court in a mat- 
ter of this kind. 
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Judge FRreDMAN. Weren’t you sitting here in court at the last hearing of dis- 
tributees the other day? 

The WITNEsS. I was sitting last week, yes; that’s right, I was sitting here last 
week. I had to ask some questions and I was satisfied. I wasn’t interested in the 
case. I simply was waiting for Mr. Bring to get through. 

Judge FRIEDMAN. What is your occupation? 

The WiTNEssS: My occupation, I’m interested in real estate; I’m not a broker. 

Mr. FLYNN: Your Honor, there’s a record being taken in this. The estate is 
going to have to pay for this irrelevant information. He has been before Judge 
Cullen on similar matters, you know that. 

The WITNESS: What? 

Mr. FLYNN: You know what I mean. 

The Witness: Before Judge Cullen, on similar matters? 

Mr. FLYNN: Yes. 

The WITNESS: I know I apeared before Judge Cullen, but not on a similar 
matter. 

Judge Foster. You may step down. 

(Examination concluded. ) 

Judge Foster. Is there anyone else in court who wants to offer any testimony 
in this meeting of distributees of Nicholas Hall? 

(There was no response. ) 

Judge Foster. The orphans court of Baltimore City will adjourn this hearing. 


Senator Warkins. Mr. Chairman, may I ask this question, is the 
address given by Shankroff in this statement the same as he gave 
when he testified here? 

Senator O’Manonry. I don’t recall that he gave any address. We 
can find out from the transcript. I don’t believe he gave an address— 
did he? 

Mr. Davis. Here is the address: 1119 North Calvert Street, Balti- 
more 2. 

Senator O’Manonry. 1119 North Calvert Street, Baltimore 2, was 
the address which he gave on page 75 of the transcript; the same 
address. It is the same address which Mr. Shankroff gave, respond- 
ing to the questions of Judge Foster in the Nicholas Hall proceedings. 

This document is supported by the affidavit of Mr. Victor, that the 
attached exhibits were taken in the orphans court at a meeting of the 
distributees in the Matter of the Estate of Nicholas Hall, deceased, 
that they are true copies of the exhibits from records of testimony in 
said proceedings. 

Senator Witey. What was the date of the distribution ? 

Senator O’Manoney. The date of the distribution does not appear. 
This is just an extract of the transcript. 

Senator Wirry. I notice in the petition that it has been filed, it 
alleges, January 5, 1935 

Senator O’Manoney. No; that is another matter. 

Senator Winey. Oh. 

Senator O’Manoney. And this is merely to show the manner in 
which Mr. Shankroff proceeded. As a matter of fact, the chairman 
offered that to justify his ruling that the testimony of the witness 
Shankroff was altogether irrelevant and immaterial to this issue. 

Now, then, there is another matter of great interest here. Under 
date of May 18, 1956, there was a letter transmitted to me from Mr. 
H. Paul Rome, chairman of the committee on judiciary of the Bar 
Association of Baltimore City: 

Hon. JosepH C. O’MAHONEY, 
United States Senate, Washington, D. C. 


Drak SENATOR O’MAHONEY: I attended the hearing on May 5, 1956, held by 
your subcommittee relative to the nomination of Solicitor General Simon BE. 
Sobeloff for associate judge of the Court of Appeals for the Fourth Circuit. At 
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this hearing I, together with a number of other members of ithe Bar Association 
of Baltimore City and the Maryland State Bar Association, urged the immediate 
coufirmation of the nomination of General Sobeloff. 

At that hearing there appeared one Charles Shankroff in opposition to the 
confirmation of General Sobeloff. Although Mr. Shankroff did not testify fully, 
it was obvious that his opposition to the confirmation of General Sobeloff was 
based on a purported investigation of his own into General Sobeloft’s activities 
in the case involving the receivership of the Baltimore Trust Co. 

From an article in this morning’s Sun paper it appears that Mr. Shankroff 
has now filed a written complaint opposing the confirmation of General Sobeloff, 
and I feel that it is my duty to call the attention of your committee to Mr. 
Shankroff’s activities in Baltimore City. 

At the hearing Mr. Shankroff testified that he had lived in Baltimore since 
1941, that he was engaged in the real-estate business on his own behalf, and that 
he is not a member of the bar. 

Mr. Shankroff is not, in fact, engaged in the real-estate business and an 
examination of the land records of Baltimore City from 1940 to date shows 
that Mr. Shankroff has never purchased or sold any real estate in his own name. 
The records of the clerk's office of the court of common pleas do not show that 
a license to operate as a real-estate broker has been issued to him. 

Mr. Shankroff is known to the clerks of the circuit court and Circuit Court 
No. 2, which are the two equity courts in Baltimore City, and is also known to 
the clerk of the orphans court of Baltimore City through which court the estates 
of deceased persons are administered. These clerks have advised me that Mr. 
Shankroff is constantly in their office looking through court records and docu- 
inents in an effort to find the names of persons whom he can contact for the 
purpose of stirring up litigation. 

In order to acquaint your committee with his activities, I would like to call 
your attention to three recent cases in which he appeared and his connection 
therewith. 

The case of Safe Deposit and Trust Company of Baltimore, Substituted Trus- 
tees Under the Will of Ada Blanche Bordiey et al. v. Helen B. Price et al., in 
the circuit court of Baltimore City (Docket 91A, folio 429, case No. A 32128) 
was a proceeding in which a bill of complaint was filed on October 23, 1951, 
for the construction of wills and deeds of trust. On on 11, 1954, Mr. 
Shankroff filed in the proceedings an agreement, dated March 30, 1953, between 
himself and Helen Bertogalio, also known as Helen Kelly Seema, wherein the 
said Helen Bordley in consideration of information furnished to her by Shan- 
kroff agreed to assign over to him one-third of any interest she would have 
arising out of a claim by her as widow of one of the deceased parties named in 
the will, a photostat of said agreement being attached hereto, and marked 
“Exhibit No. 1.” 


The whole text of this.letter, which will be made a part of this 
record, is four pages long and it is accompanied by the document to 
which reference is made and I want to call the attention of the mem- 
bers of the committee to the resemblance between the signature of 
Mr. Charles Shankroff on this document [indicating], a photostatic 
document submitted by the gentleman from the Bar Association of 
Baltimore City, and the signature of Mr. Shankroff on the statement 
which, by permission of the chairman of this subcommittee, he filed 
with the committee. 

I think it requires no handwriting expert to see that the signatures 
are identical. 

Senator Warkrns. I examined them, Mr. Chairman, and I fully 
agree with the chairman’s statement. It is so obvious that no expert 
testimony is required to establish the fact that the same person wrote 
both of them. 

Senator O’Manonry. I will state for the record and without read- 
ing these various documents, that the language used by Mr. Shankroff 
in the filings that he made before the courts in Baltimore is not that 
of a lawyer; the language which is used in the statement filed under 
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his name, by permission of the Chair under date of May 15, 1956, 
is that of a lawyer. 
The committee will be able to judge from a comparison of these 


documents the weight to be given to the statement now filed by Mr. 
Shankroff. 
Senator Warkrns. Mr. Chairman, I assume that the Chair is going 


to place in the record all of the exhibits which accompanied the Jetter 
from the Baltimore City Bar Association. 


Senator O’Manonry. Oh, yes; they will all be placed in the record. 
(The documents referred to are as follows :) 


TuHE BaR ASSOCIATION OF BALTIMORE CITY, 
May 18, 1956. 
Hon. JoserH C. O’MAHONEY, 
United States, Washington, D.C. 


DEAR SENATOR O’MAHONEY. I attended the hearing on May 5, 1956, held by 
your subcommittee relative to the nomination of Solicitor General Simon E. 
Sobeloff for associate judge of the Court of Appeals for the Fourth Circuit. At 
this hearing I, together with a number of other members of the Bar Association 
of Baltimore City and the Maryland State Bar Association, urged the immediate 
confirmation of the nomination of General Sobeloff. 

At that hearing there appeared one Charles Shankroff in opposition to the 
confirmation of General Sobeloff. Although Mr. Shankroff did not testify 
fully, it was obvious that his opposition to the confirmation of General Sobeloff 
was based on a purported investigation of his own into General Sobeloff’s activi- 
ties in the case involving the receivership of the Baltimore Trust Co. 

From an article in this morning’s Sun paper it appears that Mr. Shankroff 
has now filed a written complaint opposing the confirmation of General Sobeloff, 
and I feel that it is my duty to call the attention of your committee to Mr. 
Shankroff’s activities in Baltimore City. 

At the hearing Mr. Shankroff testified that he had lived in Baltimore since 
1941, that he was engaged in the real-estate business on his own behalf, and 
that he is not a member of the bar. 

Mr. Shankroff is not, in fact, engaged in the real estate business, and an 
examination of the land records of Baltimore City from 1940 to date shows 
that Mr. Shankroff has never purchased or sold any real estate in his own 
name. The records of the clerk’s office of the court of common pleas do not 
show that a license to operate as a real-estate broker has been issued to him. 

Mr. Shankroff is known to the clerks of the circuit court and circuit court 
No. 2, which are the two equity courts in Baltimore City, and is also known to 
the clerk of the Orphans Court of Baltimore City through which court the 
estates of deceased persons are administered. These clerks have advised me 
that Mr. Shankroff is constantly in their office looking through court records 
and documents in an effort to find the names of persons whom he can contact 
for the purpose of stirring up litigation. 

In order to acquaint your committee with his activities, I would like to call 
your attention to three recent cases in which he appeared and his connection 
therewith. 

The case of Safe Deposit and Trust Company of Baltimore, Substituted Trus- 
tees Under the Will of Ada Blanche Bordley, et al. v. Helen B. Price, et al., in 
the circuit court of Baltimore City (Docket 91A, folio 429, case No. A 32128) 
was a proceeding in which a bill of complaint was filed on October 23, 1951, for 
the construction of wills and deeds of trust. On December 11, 1954, Mr. Shank- 
roff filed in the proceedings an agreement, dated March 30, 1953, between him- 
self and Helen Bertogalio, also known as Helen Kelly Bordley, wherein the 
said Helen Bordley in consideration of information furnished to her by Shank- 
roff agreed to assign over to him one-third of any interest she would have arising 
out of a claim by her as widow of one of the deceased parties named in the will, 
a photostat of said agreement being attached hereto, and marked “Exhibit 
No. 1.” 

Mrs. Bordley filed a claim to a share in the estate alleging that she was the 
widow of one of the beneficiaries named in the will, which claim, after a hear- 
ing, was disallowed. Mrs. Bordley was represented by Douglas N. Sharretts, 
a member of the bar of Baltimore City. Mr. Sharretts on April 20, 1955, was 


permitted by an order of court to strike out his appearance as attorney for 
Mrs. Bordley. 
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On August 8, 1955, Mr. Shankroff filed a petition with the court on his own 
behalf and on behalf of Mrs. Bordley asking for a further hearing, which peti- 
tion was denied on August 9, 1955, by Judge Deeley K. Nice. A photostat of 
the petition is attached hereto, and marked “Exhibit No. 2.” 

Canton Permanent Building Association No. 1 of Baltimore City v. Albert T. 
Schaffer and Elizabeth M. Schaffer, his wife, was a proceeding instituted in the 
circuit court No. 2 of Baltimore City (Docket 59C, folio 34, case No. 18215C) for 
the sale of mortgaged premises. The property was sold and there was a fund of 
$2,333.92 in excess of the amount due on the mortgage, subject to other claims. 
On February 7, 1956, Mr. Shankroff filed in the proceedings an agreement, dated 
June 12, 1952, between Albert T. Schaffer and Elizabeth M. Schaffer, his wife. 
wherein the said Schaffers, in consideration of information furnished to them 
by Shankroff showing that they were entitled to a fund of approximately $2,300, 
assigned to Shankroff one-third of their interest in said sum. A photostat of 
the agreement, marked “Exhibit No. 3,” is herewith attached. On July 10, 1956, 
Mr. Shankroff filed a petition in the proceedings requesting the court to set 
the matter for a hearing to determine his interest in the fund. Photostat of 
said petition is herewith attached, marked “Exhibit No. 4." After a hearing on 
this matter, the court on February 16, 1956, passed a decree allowing to the 
Schaffers the sum of $600 out of the fund and ordered $200 of said sum paid to 
Charles C. Shankroff. A copy of the decree is herewith attached, “Exhibit 
No. 5.” 

In the case of Henrietta Jenkins, widow, et al. v. State of Maryland, et al. a 
bill of complaint was filed on May 23, 1944, for the construction of the residuary 
clause of a will. This case was instituted in the eireuit court No. 2 of Baltimore 
City (Docket 53A, folio 254, case No. 26490A). On April 4, 1955, Mr. Shankroff 
filed an assignment and power of attorney, dated February 1, 1955, wherein 
Frederick Robert Jackson, one of the heirs in the estate, in consideration of 
information furnished him by Shankroff, agreed to pay Mr. Shankroff one-third 
of whatever amount he recovered, a photostatic copy of this assignment is hereto 
attached, marked “Exhibit No. 6.” 

On March 30, 1955, the auditor and master of the circuit court No. 2 of Balti- 
more City filed his report with the court. To this report Charles Shankroff filed 
exceptions in which he set out: 

“1. That he appears, in person, on his own behalf, and on behalf of Frederick 
Robert Jackson, by reason of an assignment of a one-third interest, from the said 
frederick Robert Jackson; also as amicus curiae; also as a duty to the public, 
first, on behalf of the public-school system of the city of Baltimore; secondly, as 
a duty to the Treasury of the United States.” 

A copy of these exceptions is herewith attached, marked “Exhibit No. 7.” On 
May 20, 1955, Mr. Shankroff filed additional exceptions to the report of the 
master, photostat of these additional exceptions is herewith attached, marked 
“Exhibit No. 8.” 

On May 24, 1955, the trustees filed a motion ne recipiatur, to which motion 
Mr. Shankroff filed exceptions, photostatie copies of which are herewith attached 
and marked “Exhibits Nos. 9 and 10.” On June 23, 1955, the court, after a 
hearing, dismissed all of Mr. Shankroff’s exceptions and petitions. 

In view of Mr. Shankroff’s activities in Baltimore City, as shown by the enclosed 
exhibits, and of your own personal knowledge of him gathered from his testi- 
mony at the hearing, I respectfully submit that your committee must conclude 
that Mr. Shankroff’s opposition to General Sobeloff’s confirmation has no merit. 

As chairman of the judiciary committee of the Bar Association of Baltimore 
City and on my own behalf, I again respectfully urge your committee to promptly 
confirm the nomination of General Sobeloff. 

Respectfully yours, 
H. Paut Rome, 
Chairman, Committee on Judiciary. 


ExnHisit No. 1 


AGREEMENT 


IT IS HEREBY STIPULATED AND AGREED this 30th day of March, 1953, by and 
between Helen Bertoglio, also known as Ella Kelley Bordley, residing at 101 
Dogwood Road, Peekskill, New York, daughter of Thomas Kelley and Winifred 
Kelley, both deceased, hereinafter designated as party of the first part, and 








164 NOMINATION OF SIMON E. SOBELOFF 


Charles Shankroff, residing at 1119 N. Calvert Street, Baltimore, Maryland, here- 
inafter designated as the party of the second part, that in consideration of one dol- 
lar ($1.00) and other good and valuable considerations, receipt whereof is here- 
by acknwoledged by the party of the first part, and in consideration of informa- 
tion furnished to the party of the first part, whereby Helen Bertoglio, also 
known as Ella Kelley Bordley, party of the first part, is entitled to a fund of 
approximately $4,000.00 and other funds of which she had no previous knowl- 
edge, the party of the first part does hereby irrevocably assign, transfer, and turn 
over to said Charles Shankroff, party of the second part, one-third of her in- 
terest in the net proceeds of any such fund. 

IT IS FURTHER UNDERSTOOD AND AGREED by and between the parties hereto that 
if action of a legal nature or litigation shall become necessary so that an attorney 
must be retained to collect said fund, then two-thirds of the counsel fee shall 
be paid by the party of the first part and the remaining one-third shall be borne 
by the party of the second part, provided the attorney of the party of the second 
part is retained to conduct any and all necessary legal proceedings with regard 
to said fund. If on the other hand, the party of the first part desires to engage 
her own attorney to conduct said legal proceedings as may be necessary with 
respect to said fund then and in that event, the entire counsel fee shall be borne 
exclusively by the party of the first part without any cost whatsoever to the 
party of the second part. The said counsel fee must be reasonable and fair. 

Iv IS HEREBY UNDERSTOOD AND AGREED that if there is no recovery or no funds 
obtained by the party of the second part, then the party of the first part shall 
not be obligated to any extent whatsoever to said party of the second part. 

IT IS FURTHER UNDERSTOOD AND AGREED that if an administrator or an executor 
under a will of a deceased person is to be appointed herein, that this said ad- 
ministrator or executor will waive commissions, insofar as it is within the legal 
control of the parties hereto to have said fees waived. 

AS WITNESS our hands and seals the day and year first above written. 

Witness: 

DouGcLas N. SHARRETT, Mrs. HELEN Berroeiio (L. 8.) 
JANE E. WORRELL. CHARLES SHANKROFF (L. 8.) 


[Endorsement] 
A 91, 492, 1951, A 32128 
Sare Deposit & Trust Co., Sus. TRUSTEE, v. HELENA B. PRICE ET AL. 
Charles Shankroff in person 
1119 N. Calvert Street, Baltimore 2, Md. 


Exuisit No. 2 


IN THE CIRCUIT COURT OF BALTIMORE CITY 
A 1951, 492, A32128 


Sare Deposit & Trust Co. v. HELENA B. PRICE ET AL. 


Petition of Charles Shankroff, appearing in person, and on behalf of Ella Kelley 
Bertoglio, a resident of Peekskill, State of New York. 
To the Honorable the Judge of said Court: 


POINT I 


The petition of Charles Shankroff, respectfully shows unto your Honor: 

1. On March 31, 1954, Helen Bertoglio, formerly Ella Kelley Bertoglio, assigned 
to me, a 4 interest in the fund of $4,000.00, then due her, as the widow of Charles 
Torrence Bordley, who died June 8, 1933. This assignment was witnessed by 
Douglas N. Sharretts, Esq., retained by Helen Bertoglio, as her attorney, on the 
same date. 

2. I turned over to Mr. Sharretts all papers showing that Helen Bertoglio was 
the legitimate widow of Charles Torrence Bordley, and not Agnes F. Bordley, 
who had filed a claim herein as his widow by her attorney, Simon Nobel Silver- 
berg, Esq. 

3. On December 14, 1936, Silverberg & Silverberg, Esqs., attorneys for Agnes F. 
Bordley, filed an answer in this Court (A6457 A200 1912, In re Trust Estate of 
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Charles T. Bordley), wherein Agnes F. Bordley “neither admits nor denies” cer- 
tain seven paragraphs one of which, viz, number 10, refers to Kila Kelley Bordley. 
This answer is signed by Agnes F. Bordley and Silverberg & Silverberg. 

4. In a letter dated July 5, 1952, filed in this case Jannary 26, 1954, from 
Helena B. Price (the sister of Charles Torrence Bordley) to Mr. Elkridge, an 
officer of the Safe Deposit & Trust Company, appears the following statement 
that she (Helena B. Price) “never met his first wife, but I knew the second one 
and told her he was not free to marry her. I have not heard from the second 
one since my brother’s death.” 

5. Nevertheless, on January 20, 1954, Agnes F. Bordley, in the presence of 
Simon Nobel Silverberg, her attorney, testifies before an Examiner in this case 
as follows: 

Question by Eben F. Perkins, Esq.: “Mrs. Bordley, the Court records of Balti- 
more City show that Charles T. Bordley had once been married to Ella Kelley 
Bordley ; did you hear him speak of her?” 

Answer: “Mr. Perkins, I knew nothing about it until Mr. Silverberg wrote me 
a letter some time in November 1953 and mentioned her, Ella Kelley Bordley’s 
name.” 

Question by Eben F. Perkins, Esq.: “You had never heard of her?” 

Answer: “No; indeed not.” 

6. Therefore, I claim that not only did Agnes F. Bordley testify falsely on 
January 20, 1954, but her attorney, Simon Nobel Silverberg, Esq., did nothing 
to correct her statement, in view of the fact that in 1936 he signed the answer 
of the said Agnes F. Bordley. Therefore, both are guilty of fraud. 

7. I also called the above facts to the attention of Eben F. Perkins, Esq., and 
James A. Latane, Auditor and Master. 


POINT II 


1. The burden has been placed incorrectly on Helen Bertoglio, in not prose- 
euting her claim promptly, and failing to abide by the order of this Court, fixing 
February 19, 1955, as the date to complete her proof, unless cause to the con- 
trary is shown by February 14, 1955. 

2. Although Douglas N. Sharretts was retained March 31, 1954, he did not 
answer the letters to him, from Helen Bertoglio in the Summer of 1954. He 
filed the first paper herein, on November 16, 1954. 

3. On January 31, 1955, Helen Bertoglio came from Peekskill, New York, 
to prove her claim, before an Examiner, herein, but Mr. Sharretts was engaged 
in the Federal Court, and could not be reached. The matter was postponed 
to February 4, 1955, but Helen Bertoglio, was then sick, and could not come 
to Baltimore. 

4. On February 7, 1955, Mr. Sharretts, was served with the petition of 
Simon Nobel Silverberg, Esq., on behalf of Agnes F. Bordley, together with an 
order of this Court, that proof must be filed, on behalf of Helen Bertoglio, 
by February 19, 1955, unless cause to the contrary is shown by February 14, 
1955. 

5. According to the letter of March 17, 1955, from Mr. Sharretts, to Helen 
Bertoglio, he telephoned her February 21, 1955, to send him money to prosecute 
the case, when the time limit had already expired February 19, 1955 (time to 
show cause, expired February 14, 1955). 

6. While Mr. Sharretts was retained March 31, 1954, by Helen Bertoglio, 
when I called at his office during the Summer of 1954, on my own behalf, and 
on behalf of Helen Bertoglio, I was told first, that he was “travelling,” and 
that his office, did not know where to reach him. Then an associate of his, 
informed me, that he was in a Sanitarium, in Pennsylvania, recuperating, from 
a breakdown. I have heard other reasons, for his being away, for months, in 
the Summer of 1954, from his office. This evidently, was the reason, he did not 
answer the number of letters sent him by Helen Bertoglio. 

7. As to Mr. Sharretts’ abandonment of his office practice in the Summer 
of 1954, or conflicting reasons, for his neglect of his practice, the following 
may be the cause, and/or results, of his strange nonavailability: 

A. Notice in Daily Record, August 12, 1954—Dissolution of partnership of 
Harlan, Sharretts, and Purcell. 

B. Foreclosure proceeding “Baltimore Federal Savings & Loan Association, 
v. Douglas N. Sharretts and Helene J. Sharretts, his wife, in re 3720 Elerslie 
Avenue,” Circuit Court 94C 80 1954 C23103. 
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©. “Helene J. Sharretts v. Douglas N. Sharretts, Divorce, Circuit Court #2 
63B847 B72252 resulting, in divorce decree, permanent alimony, and transfer of 
3720 Elerslie Avenue, to complainant.” 

8. Unless Helen Bertoglio has her “day in Court,’ in the instant case, it 
would be a miscarriage of justice, if some remedy, could not be found. It has 
been stated “There is no evil in the world without a remedy.” And for such 
other and further relief as would be proper under all the circumstances. 

CHARLES SHANKROFF (Appearing in person). 

1119 N. Calvert Street, Baltimore 2, Maryland. 

STATE OF MARYLAND, 
City of Baltimore, to wit: 


Be It Remembered, That on this 8th day of August 1955, personally appeared 
before me, the Subscriber, a Notary Public, in and for the said City and 
State, Charles Shankroff, and acknowledged the foregoing instrument of writing 
to be his act. 


SAMUEL RAYMOND, Notary Public. 


Exuisit No. 3 
IN THE CIRCUIT COURT NO. 2 OF BALTIMORE CITY 


CANTON PERMANENT Bupa. ASSN, No. 1 OF BALTIMORE City v. ALFRED T. SCHAFFER, 
ET AL. 


Docket 59C, Forro 138, Fite No. 138215C FILep Fes. 7, 1956 


AGREEMENT 


’ 

It is hereby stipulated and agreed this 28th day of June, 1952, by and between 
Alfred T. Schaffer, and Elizabeth M. Schaffer, his wife, both residing at 4027 
Falls Road, Baltimore, Maryland, hereinafter designated as parties of the first 
part, and Charles Shankroff, residing at 1119 N. Calvert Street, Baltimore, Mary- 
land, hereinafter designated as the party of the second part, that in consideration 
of One Dollar ($1.00) and other valuable considerations, receipt of which 
is hereby acknowledged by the parties of the first part, and in consideration of 
information furnished to the parties of the first part by the party of the second 
part, whereby Alfred T. Schaffer, party of the first part, is entitled to a fund of 
approximately $2300.00, with interest if any, the parties of the first part do 
hereby assign, transfer, and turn over to said Charles Shankroff, party of the 
second part, one-third of their interest in said fund if same is collected without 
the necessity of instituting suit. 

It is further understood and agreed by and between the parties hereto that 
if litigation shall become necessary to collect said fund, then two-thirds of the 
cost of said litigation together with counsel fees shall be paid by the parties of 
the first part and the remaining one-third of said costs shall be born by the 
party of the second part, providing the attorney of the party of the second part 
is retained to conduct any and all necessary legal proceedings with regard to said 
fund. However, if the parties of the first part desire to have their own attorney 
conduct said litigation if necessary with respect to said fund, then, and in that 
event, the entire cost of said litigation, including counsel fee shall be born 
entirely by the parties of the first part without any cost whatsoever to the 
party of the second part. 

In the event it is impossible for the said Charles Shankroff to collect the 
above fund, whether by suit or otherwise, then, in that event, this agreement 
is void, and the said Charles Shankroff shall have no claim against the said 
parties of the first part. 

It is further understood and agreed by and between the parties hereto that 
in the event the aforesaid fund cannot be collected within the period of three 
years from the date hereof, then and in that event, this agreement will become 
null and void unless a legal proceeding is pending. 

AS WITNESS our hands and seals the day and year above written. 


ALFRED T. SCHAFFER (L. 
ELIZABETH M. SCHAFFER (L. 
CHARLES SHANKROFF (L. 


RRR 
—~_—~— 


WITNESS: 
Mrs. ANNA C. HAINES. 
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(Endorsement ) 
CIRCUIT COURT NO, 2 OF BALTIMORB CITY 
CANTON PERMANENT BUILDING ASSOCIATION NO. 1. v. ALFRED T, SCHAFFER ET AL, 
ASSIGNMENT 
Charles Shankroff in person 


P. O. Box 1008, Baltimore 3, Md. 


ExHisir No. 4 
IN THE CIRCUIT COURT NO. 2 OF BALTIMORE CITY 
Docket 59C, 34, 1950, 13215C 


CANTON PERMANENT BUILDING ASSOCIATION No. 1 oF BALTIMORE CITY Vv. ALFRED 
T. SCHAFFER AND CLARA M. SCHAFFER, HIs WIFE 


To the honorable the JupGE or Sarp Court. 


The Petition of Charles Shankroff, respectfully shows unto Your Honor: 

That he appears in person, on his own behalf, by reason of an assignment, dated 
and received, June 28, 1952, and filed herein, February 7, 1956, of a one-third 
interest in the fund of $2,332.92 herein, from Alfred T. Schaffer, one of the de- 
fendants herein, and Elizabeth M. Schaffer, his present wife. 

The said fund of $2,332.92, arises from the foreclosure of a $2,500.00 mortgage, 
made by the said Alfred T. Schaffer and Clara M. Schaffer, his wife, covering 
premises number 1212 N. Curley Street, Baltimore City. (The said Clara M. 
Schaffer died February 20, 1950.) This action was commenced April 6, 1950. On 
May 9, 1950, the Trustee appointed to sell, August A. Denhard, sold the said 
premises, for $5,045.00. The Auditor’s report herein, states “To the Mortgagors 
or their assigns this balance $2,332.92.” 

On or about August 12, 1952, the said Trustee, deposited the said $2,332.92, with 
John Clarke the Clerk of this Court, who is now the custodian of this fund. 

There are two claimants to this fund, viz: 

1. The said Alfred T. Schaffer. 

2. The Park Development Company, Inc., its charter having been forefeited, 
in 1939, by proclamation, and now by its surviving directors, as Trustees. 

In answer to interrogatories, verified October 26, 1953, and filed herein, October 
27, 1953, the said surviving directors and trustees of the Park Development Com- 
pany, Inc., state, in part: 

“* * * the said Alfred T. Schaffer and Clara M. Schaffer, his wife, were also 
given an allowance or credit for the transfer to said The Park Development 
Company, Inc., of property No. 1212 N. Curley Street, said allowance or 
credit being applied toward the purchase by said Alfred T. Schaffer and Clara 
M. Schaffer, his wife, of property No. 3031 Fleetwood Avenue.” 

This action was set for trial on the issues, on the Tth of February, 1956. 

Your Petitioner received notice, on the 4th of February, 1956, that he would be 
called as a witness for the said surviving directors and trustees, of the Park 
Development Company, Inc. 

On the 7th of February, 1956, your Petitioner was informed that the action had 
been “settled” on the 6th of February, 1956, without notice to your Petitioner and 
that the trial scheduled for the 7th of February 1956, was off the calendar. 

Your Petitioner, as assignee of a one-third interest herein, was not a party 
to this alleged “settlement” of this action. 

Therefore your Petitioner requests this Court to set a date for a hearing 
herein, as to why the alleged “settlement” should not be set aside, or at least 
held in abeyance pending a proper hearing and determination of the issues and 
equities involved, and that the said John Clarke as Clerk be required to retain 
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the fund of $2,332.92 now in his hands, until further ordered by this Honorable 
Court. 


And for such other and further relief as the Court may deem just and proper. 
CHARLES SHANKROFF (In Person). 
1119 N. Calvert Street, Baltimore 2, Maryland. 


STATE OF MARYLAND, 
City of Baltimore, to wit: 

Be IT REMEMBERED, That on this 9th day of February 1956, personally appeared 
before me the Subscriber, a Notary Public in and for the said City and State, 
CHARLES SHANKROFF, and acknowledged the foregoing instrument of writing to 
be his act. 

ANNE WARFIELD MARTIN, Notary Public. 


Ordered this 10th day of February 1956, by the Circuit Court No. 2 of Balti- 
more City, that the defendants and Trustee Directors and Trustees of Park 
Development Co., Joseph W. Schmidt, Casper W. Keehan, and J. Alban Bagers, 
show cause within 15 days from this date why the relief prayed in the Petition 
should not be granted: Provided a copy of the petition together with a copy of 
this order, be served on defendants and Trustee, Directors and Trustees of Park 
Development Co., Joseph W. Schmidt, Casper W. Keehan, and J. Alban Eager or 
their Solicitors of record, on or before 15th day of February 1956. 

REUBEN OPPENHEIMER, Judge. 


I hereby certify that a copy of the above Petition and Omer of Court was 
served on Edward Rees, Esq., and I. Duke Avnet, Esq., this 10th day of February 
1956. 

CHARLES SHANKROFF. 


Exutsit No. 6 


IN THE GIRCUIT COURT NO. 2 OF BALTIMORE CITY 
53 A 234 1944 26490A 
HENRIETTA JENKINS V. STATE OF MARYLAND, ET AL. 
ASSIGNMENT AND POWER OF ATTORNEY 


In consideration of the sum of One Dollar paid to me by Charles Shankroff, 
of the City of Baltimore, Maryland, and for other good and valuable considera- 
tions, particularly for information furnished by Charles Shankroff with respect 
to a fund or funds or property due me, and to be recovered and of which I had 
no previous knowledge, I do sell, assign, and transfer to Charles Shankroff, thirty- 
three and one-third percent (3314%) of my right, title, and interest in the net 
proceeds of said funds, or property, of Louisa V. Linker, deceased. 

It is also agreed, that if Charles Shankroff selects the attorney to sue for the 
recovery of the funds due me that he shall pay thirty-three and one-third per- 
cent (3314%) of said attorney’s fees. If the party of the first part select an 
attorney, then Charles Shankroff shall not be obligated for attorney’s fees. All 
necessary court costs shall be paid out of the funds to be recovered. 

And I do hereby: 

(a) Irrevocably appoint Charles Shankroff my true and lawful attorney, for 
me, and in my name, place and stead, to demand, sue for and recover any and 
all monies, or other property, now or hereafter due, owing, and payable to me; 

(b) Ratify and confirm all that my said attorney, Charles Shankroff, shall 
lawfully do by virtue hereof; 

(c) That I shall, and will, at any time, at the request of the said Charles 
Shankroff, make, execute, and deliver any further instrument or instruments for 
better and more effectually vesting and confirming all the right, title, interest, 
property, claims, or demands hereby assigned. 
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In witness whereof, I have hereunto set my hand and seal this Ist day of 
February 1955. 


[SEAL] FREDERICK Ropert JACKSON. 


In the presence of 
Witness: 
Mrs. FRep R. JAcKSON. 


STATE OF VIRGINIA, AT LARGE, TO WIT: 


I hereby certify that this Ist day of February 1955 there appeared personally 
before me Frederick R. Jackson who affixed his signature thereto and acknowl- 
edged the above to be his own free act and deed, at Harrisonburg, Virginia. In 
witness whereof I have hereunto subscribed by name and affixed my official seal 
the day and year above written. 


—?, —?—?—?_,, Notary Public, State of Virginia at Large. 


ExHIsit No. 7 


IN THE CIRCUIT COURT NO. 2 OF BALTIMORE CITY 
63A 234 1944 26490 A 
HENRIETTA JENKINS U. STATE OF MARYLAND, ET AL. 


Objections to the Report of the Master in Chancery 


‘To the Honorable the JuDGE or Saip Court. 


Petition of Charles Shankroff respectfully shows unto Your Honor: 

1. That he appears, in person, on his own behalf, and on behalf of Frederick 
Robert Jackson, by reason of an assignment of a 4 interest, from the said Fred- 
erick Robert Jackson; also as amicus curiae; also as a duty to the public, first, 
on behalf of the Public School System of the City of Baltimore; secondly, as a 
duty to the Treasury of the United States. 

2. The Master in Chancery, Samuel J. Fisher, Esq., in his proposed report 
of March 30, 1955, has awarded 50 percent of the amount presently held for dis- 
tribution, to the said Frederick Robert Jackson. 

3. The other 50 percent, is awarded to the heirs of Esther Elizabeth Jackson 
Harrison Curtis, with one exception, viz: that of her husband, Cass Carroll Curtis, 
who survived her, and was entitled to 4 of her interest. He died, intestate, with- 
out any known heirs. 

4. The Master in Chancery, has awarded the 144 interest, due Cass Carroll 
Curtis, to the other heirs of the said Esther Elizabeth Jackson Harrison Curtis, 
by reason of a waiver from the City of Baltimore (Ordinarily, his 44 interest 
would go to the City of Baltimore, School Fund). 

5. Under U. S. Code 38, Section 17, since the said Cass Carroll Curtis was a 
veteran of the First World War, without any known heirs, the United States 
Treasury is entitled to this 14 interest. 

6. Neither, the City of Baltimore (on behalf of its School Fund), nor the United 
States Treasury, have the power to waive the funds due them, by operation of 
law. 

7. The Master in Chancery, has recommended a fee of $500.00 to C. Warren 
Colgan, Esq., the Trustee herein; or more than 33% percent of the net amount 
to be distributed, after the deduction of the necessary court costs, fees of the 
Examiner, Master in Chancery, Auditor, and Trustee (the said C. Warren 
Colgan, Esq.). 
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8. The Master in Chancery, states that C. Warren Colgan, Esq., went to Alex- 
andria, Virginia, to trace the heirs, herein; but fails to state, that the said C, 
Warren Colgan, Esq., could not find the heirs. 

9. Asa matter of fact, I went to Alexandria, Virginia, and in one day, obtained 
all the information, which resulted in the disclosure of all the names and ad- 
dresses of all the heirs, involved herein. 

10. That the amount of the $500.00 fee to the said C. Warren Colgan, Esq., is 
out of all proportion to the amount involved herein, and the simple, perfunctory, 
clerical work done; the fee should be not more than $50.00 (Flack’s Code, volume 
1, Article 16, Section 297, states: “In the absence of special circumstances, such 
allowance shall be equal to one-half of one percent upon the value of the corpus so 
distributed” ). 

11. That the 4 interest of the estate of Cass Carroll Curtis, should be awarded 
either to the City of Baltimore, School Fund, or to the United States Treasury, 
as interest may appear. 

(S) CHARLES SHANKROFF. 

P. O. Box 1008, Baltimore 3, Maryland. 


STATE OF MARYLAND, 
City of Baltimore, to wit: 


BE Iv REMEMBERED, That on this 4th day of April 1955, personally appeared be- 
fore me the Subscriber, a Notary Public in and for the said City and State 
CHARLES SHANKROFF and acknowledged the foregoing instrument of writing 
to be his act. 

(S) ANNE WARFIELD MARTIN, Notary Public. 


ExnHIpit No. 8 
IN THE CIRCUIT COURT NO, 2 OF BALTIMORE CITY 
538A, 234, 1944, 26490A 
HENRIETTA JENKINS UV. STATE OF MARYLAND ET AL. 


Additional Exceptions to the Report of the Master in Chancery. To the 
honoruble the JupGE oF Satp Court. 

Petition of Charles Shankroff respectfully shows unto Your Honor: 

1. That he appears, in person, on his own behalf, by reason of an assignment 
of a ¥, interest of Frederick Robert Jackson, and as amicus curiae. 

2. In addition to the exceptions previously filed herein, the Master in Chancery 
has failed to show, that there were five minors involved; but no provision was 
made in his report, covering the proper disposition of the fund due the said 
minors. 

3. It appears that the Master in Chancery, acting in an advisory capacity, has 
failed to do his duty: 

First, in ignoring, the share due Cass Carroll Curtis; 

Second, no mention, of the interests of the minors; 

Third, recommending a fee to C. Warren Colgan, Esq., based on the regu- 
lation of the Baltimore County Bar, but ignores the Maryland Code, Article 
16, Section 297, subsection “e’’. 

Therefore, the Master in Chancery, should receive no compensation. 

4. In his petition, filed November 24, 1954, C. Warren Colgan, Esq., states: 

“Your petitioner has made extensive efforts to locate the said Frederick Jack- 
son and Elizabeth Harrison by means of a personal search and by correspondence 
with the memhers of their family, but has failed to discover any evidence what- 
soever of their whereabouts.” 

5. It appears that Mr. Colgan, made the personal search and wrote certain 
letters prior to his appointment as Trustee, herein. 

6. The fund, approximately $2,200.00, was deposited in 1947, in the Equitable 
Trust Company, which pays 1 percent interest. (Eighteen months elapsed from 
the date of the original distribution in 1945, until this deposit in 1947.) 

7. The bond of the respective trustees herein, cost about as much, per annum, 
as the interest earned. Therefore, the principal of the fund is practically un- 
changed, for more than seven years. 
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8. The Savings Bank of Baltimore has paid 2% percent since 1947, and there 
are Federally insured Savings and Loan Associations which pay interest at much 
higher rates. 

9. Had a banking institution been appointed Trustee herein, the expense of a 
bond would have been eliminated. The banking institution could have deposited 
the fund in a savings bank, or a Federally insured savings and loan association, 
at a rate much higher than the 1 percent paid by the Equitable Trust Company. 

10. Mr. Colgan, the Trustee, as well as the former Trustee, have failed in their 
duty to obtain the maximum earnings for the beneficiaries herein. 

And for such further relief as the Court may grant. 

CHARLES SHANKROFF. 

P. O, Box 1008, Baltimore 3, Maryland. 

STATE OF MARYLAND, 
City of Baltimore, to wit: 

BE IT REMEMBERED, That on this 19th day of May, 1955, personally appeared 
before me the Subscriber, a Notary Public in and for the said City and State 
CHARLES SHANHROFF and acknowledged the foregoing instrument of writing to 
be his act. 

ANNE WARFIELD MARTIN, 
Notary Public. 





Exuisit No. 9 


IN THE CIRCUIT COURT NO. 2 OF BALTIMORE CITY 
53A, 839, 1944, 26490A 


HENRIETTA JENKINS ET AL. V. STATE OF MARYLAND ET AL. 
EXCEPTIONS TO MOTION NE RECIPIATUR 


To the honorable the JupGE or Sarp Court. 

Petition of Charles Shankroff respectfully shows unto your Honor: 

1. That he appears, in person, on his own behalf, by reason of an assign- 
ment, dated February 1, 1955, and filed herein April 4, 1955, of a 44 interest 
of Frederick Robert Jackson, and as amicus curiae. 


POINT 1 


This action, commenced May 23, 1944, resulted in a distribution, on or 
about April 10, 1945, except $2,239.74, which was held by the former trustee 
herein, on account of inability to locate two missing heirs. 

The fund was on deposit for two years, without earning any interest, until 
April 24, 1947, when the former trustee, obtained, in this court, an order as 
follows: 

I. Reduction of his bond, from $10,000 to $2,500, as of December 

II. Payment of $45, for two years’ premium on his bond. 

III. Deposit balance of $2,194.74 to be transferred to the savings de- 
partment of the Equitable Trust Company, so as to draw interest, with- 
out stating the rate of interest, (but I have been informed, the rate is 1 
percent). 

Now, ten years, since April 10, 1945, the principal of the fund, is still 
the same, due to the fact that the premium on the bonds of the two trustees 
herein, have absorbed, the low interest earned, herein. 

Had this fund been deposited in the Savings Bank of 
terest earned, would have been as follows: 

April 10, 1945 to 1946, 1 year, at 3 percent_._.._....._..__.__—._ 
April 10, 1946 to 1952, inclusive, 6 years, at 2 percent____________ 
April 10, 1952 to 1955, inclusive, 3 years, at 214 percent 


5, 1945. 


Baltimore, the in- 


eee 
asninen ae 
Sa aa _._ 165. 00 


NEE WO secs a en ee arts ee a ee 495. 00 
Less 1 percent Interest paid by Equitable Trust Co. April 24, 1947 to 1955, 
Re isi ii canines pice a it ke i El a Bs ___ 176.00 


II TTI a i ce 319. 00 


79696—56 
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POLNT 2 


The Master in Chancery has failed to report the five minors, herein, and 
has failed to recommend, that the funds due the minors, should be properly 
deposited, in accordance with the practice of the courts. 


POINT 3 


The Master in Chancery, has recommended a fee to the substituted trustee, 
as per the following statement: 

“At my request, Mr. Colgan outlined to me the work he has done in this 
matter. I quote from his letter of March 20, 1955, as follows: 

“*You will recall that you asked me to outline to you by letter the nature 
of the work that I had done in this affair. Very briefly, it was mostly of an 
investigative nature, involving a trip to Alexandria, Virginia; several 
conferences with Mrs. Jenkins, and much letter writing in attempts to 
locate the missing Jackson and Harrison lady. I also had a complete 
check made of the death records of the State of Virginia to try to es- 
tablish the death of either of these parties. On the legal side, I drew 
all the necessary petitions, the order of publication, and attended the 
court hearing, the examiner’s hearing and one conference in your office. 

“*As a guide in affairs of this type, I have used the table of minimum 
fees suggested by the Baltimore County Bar. Bearing in mind that the 
total estate is only $2,200, the minimum collection fee on this sum would 
be $360, provided no court work was necessary. I will leave to your good 
discretion the value of time spent on the legal side, but I would be able 
to certify to a total of about sixty hours spent on the entire matter.’ 

“In my opinion a total fee of $500 to Mr. Colgan would be reasonable and 
proper and I recommend that he be allowed this amount as an expense of the 
Estate.” 

Mr. Colgan has admitted, that prior to his appointment as Trustee he wrote 
four letters, and made a trip to Alexandria. 

Furthermore, these four letters and trip, did not result in the location of 
the missing heirs. 

Why should such unproductive, untimely efforts, be saddled on the bene- 
ficiaries herein? 

In one day, I went to Alexandria, and discovered the whereabouts of the 
Jackson and Harrison families, sought herein, and thereafter I notified them 
to come in and claim the funds due them. 

Furthermore, there was no “collection work,” involved. The fund has been 
available, for more than ten years. 

My origina! objections to the memorandum report of the Master in Chancery, 
were served on the Master in Chancery on April 4, 1955, and filed herein, April 6, 
1955. 

And for other reasons to be shown at the hearing hereof. 

CHARLES SHANKROFF. 

P. O. Box 1003, Baltimore 3, Md. 

STATE OF MARYLAND, 
City of Baltimore, to wit: 

Be It Remembered. That on this 25th day of May, 1955, personally appeared 
before me the Subscriber, a Notary Public in and for the said City and State 
CHARLES SHANKROFF and acknowledged the foregoing instrument of writing to 
be his act. 


ANNE WARFIELD Martin, Notary Public. 
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Exuistr No. 10 
IN THE CIRCUIT COURT NO. 2 OF BALTIMORDE CITY 
53A, 839, 1944, 26490A 
HENRIETTA JENKINS ET AL. V. STATE OF MARYLAND ET AL. 


EXCEPTIONS TO MOTION NE RECIPIATUR 


To the honorable the JupcEe or Sarp Court. 


Petition of Charles Shankroff respectfully shows unto Your Honor: 

That he appears, in person, on his own behalf, by reason of an assignment, 
dated February 1, 1955, and filed herein April 4, 1955, of a 44 interest of Frederick 
Robert Jackson, and as amicus curiae. 


POINT 1 


My first objections, herein, served on Samuel J. Fisher, Esq., the Master in 
Chancery, on April 4, 1955, were attached to the Master’s report, filed April 6, 
1955. In addition, my said objections were also filed, in this Court, on April 6, 
1955. Therefore, the statement by Mr. Colgan, that my exceptions were not 
filed until May 20 and 25, is not true. 

The Master in Chancery, in his report, ignored the rights, if any, of Cass 
Carroll Curtis, who died intestate, and without known heirs. The Master nego- 
tiated a waiver, from the City Solicitor, of the interest of the City of Baltimore, 
in and to the portion of the fund, which then appeared to be due the said Curtis. 
Neither the City Solicitor, nor the City of Baltimore, had the power to waive 
the City’s interest in the fund. 

POINT 2 


This action, commenced May 23, 1944, resulted in a distribtuion, on or about 
April 10, 1945, except $2239.74, which was held by the former trustee herein, 
on account of inability to locate two missing heirs. 

No order of the Court was obtained for the original deposit of $13,000.00 of 
the funds herein, in the Equitable Trust Company. 

The fund was on deposit for two years, without earning any interest, until 
April 24, 1947, when the former trustee, obtained, in this Court, an order as 
follows: 

I. Reduction of his bond, from $10,000.00 to $2500.00, as of December 5, 
1945. 

II. Payment of $45.00, for two years’ premium on his bond. 

III. Deposit balance of $2194.74 to be transferred to the savings depart- 
ment of the Equitable Trust Company, so as to draw interest, without 
stating the rate of interest (but I have been informed, the rate is 1 percent). 

Now, ten years, since April 10, 1945, the principal of the fund, is still the 
same, due to the fact that the premiums on the bonds of the two trustees herein, 
have absorbed, the low interest earned, herein. 

Had this fund been deposited in the Savings Bank of Baltimore, the interest 
earned would have been as follows: 


April 10, 1945, to 1946, 1 year, at 3 percent 


April 10, 1946, to 1952, inclusive, 6 years, at 2 percent 
April 10, 1952, to 1955, inclusive, 3 years, at 21%4 percent 


NOME SOOO anc rentals anes acne i ee ae 495. 00 
Less 1 percent interest paid by Equitable Trust Co. April 24, 1947, to 1955, 


Loss in interest 


Therefore, from April 10, 1945, to April 24, 1947, the loss of interest (based 


on the rates paid by the Savings Bank of Baltimore) should be surcharged to 
the first trustee herein, as follows: 


1945, 3 percent 
1946, 2 percent 
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POINT 3 


The Master in Chancery has failed to report the five minors, herein, and has 
failed to recommend, that the funds due the minors, should be properly deposited, 
in accordance with the practice of the courts. 


POINT 4 


The Master in Chancery has recommended a fee to the substituted trustee, 
as per the following statement: 

“At my request, Mr. Colgan outlined to me the work he has done in this matter. 
I quote from his letter of March 20, 1955, as follows: 

‘You will recall that you asked me to outline to you by letter the nature 
of the work that I had done in this affair. Very briefly, it was mostly of an 
investigative nature, involving a trip to Alexandria, Virginia; several con- 
ferences with Mrs. Jenkins, and much letterwriting in attempts to locate the 
missing Jackson and Harrison lady. I also had a complete check made of 
the death records of the State of Virginia to try to establish the death of 
either of these parties. On the legal side, I drew all the necessary petitions, 
the order of publication, and attended the court hearing, the examiner’s 
hearing, and one conference in your office. 

‘As a guide in affairs of this type, I have used the table of minimum fees 
suggested by the Baltimore County Bar. Bearing in mind that the total 
estate is only $2,200.00, the minimum collection fee on this sum would be 
$360.00, provided no court work was necessary. I will leave to your good 
discretion the value of time spent on the legal side, but I would be able to 
certify to a total of about 60 hours spent on the entire matter.’ 

“In my opinion a total fee of $500.00 to Mr. Colgan would be reasonable and 
proper and I recommend that he be allowed this amount as an expense of the 
Estate.” 

Mr. Colgan has admitted that prior to his appointment as Trustee he wrote 
four letters, and made a trip to Alexandria. 

Furthermore, these four letters and trip did not result in the location of the 
missing heirs. 

Why should such unproductive, untimely efforts be saddled on the beneficiaries 
herein? 

In one day I went to Alexandria and discovered the whereabouts of the Jackson 
and Harrison families, sought herein, and thereafter I notified them to come in 
and claim the funds due them. 

Furthermore, there was no “collection work” involved. The fund has been 
available for more than ten years. 


e 
POINT 5 


No fee should be allowed the Master in Chancery for his failure to make a 
proper report originally, or to make an amended report following his receipt of 
my original objections. 


POINT 6 


No fee should be allowed to Mr. Colgan, for the following reasons: 

1. For his failure to obtain the maximum earnings of interest on the funds 
herein. 

2. For his attempts to prevent my asserting my rights in the premises, by 
misrepresenting to the court, in stating: 

“Exceptant has no standing in this Court to file exceptions to the report of 
the Auditor and Master because the Exceptant is not a party to the cause and 
has no claim to the funds now in court.” 

3. That after the deduction of the court costs, and the fees of the two attorneys 
(representing the 13 heirs herein) there would be very little left for the benefi- 
ciaries if the fee recommended to Mr. Colgan is allowed. 

4. Flack’s Code, volume 1, Article 16, Section 297, subsection “e” states: “In 
the absence of special circumstances, such allowance shall be equal to one-half 
of one percent upon the value of the corpus so distributed.” 
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5. On May 18 and 25, I received notice of two hearings, scheduled for May 20 
and 26, respectively, on Mr. Colgan’s motions. Both motions were ruled against 
Mr. Colgan, for his failure to give five days’ notice, as required by Rule 102 of 
the Supreme Court. 

And for other reasons to be shown at the hearing hereof. 

CHARLES SHANKROFF. 

P. O. Box 1008, Baltimore 3, Md. 

STATE OF MARYLAND, 
City of Baltimore, to wit: 

BE IT REMEMBERED, That on this 20th day of June 1955, personally appeared 
before me the Subscriber, a Notary Public in and for the said City and State 
CHARLES SHANKROFF and acknowledged the foregoing instrument of writing to be 
his act. 

ANNE WARFIELD MARTIN, 
Notary Public. 

Senator O’Manonery. Now, in the statement of May 15, Mr. Shank- 
roft challenged the testimony of Mr. Sobeloff and of Mr. Hospelhorn. 
[ have here a letter from Mr. Hospelhorn, John D. Hespelhorn, deputy 
bank commissioner, State banking department, Baltimore. 

Senator Warktns. He was the man in charge of the liquidation of 
that bank? 

Senator O’Manoney. He was the receiver. 

Senator Warktns. The receiver, rather. 

Senator O’Manoney. It is dated May 20, 1956 and it was also ad- 
dressed to the chairman of this subcommittee : 

The writer has had brought to his attention a letter dated May 15, 1956, for- 
warded to you by one Charles Shankroff, and after carefully perusing the mate- 
rial contained therein, I trust that you will pardon we in writing you with the 
request that you accept the attached affidavit of the undersigned as a true and 
correct statement pertaining to several of the matters mentioned in Mr. Shank- 
roff's letter, in which he uses the truth rather ioosely, and some of his observa- 
tions would appear to be the result of 20-20 hindsight. 

I sincerely hope that you will make the affidavit which is attached, a supple- 
ment to the receiver’s personal testimony which was made before your subcom- 
mittee on Saturday, May 5, 1956. 

Thanking you, Iam 

Sincerely yours, 
JOHN D. Hospectnorn, 
Deputy Bank Commissioner and Receiver of the Baltimore Trust Co. 

The affidavit is a two-page document, single spaced, and it is sworn 
to before notary public, Catherine M. } Noll, on the 20th day of May 
1956. 

Suffice it to say, since the document will speak for itself, that in this 
affidavit Mr. Hospelhorn repudiates all of the statements of fact al- 
leged in the Shankroff letter with respect to Mr. Hospelhorn’s testi- 
mony and his activities. 

I will file for the record a copy of the letter and a copy of the afli- 
davit. The originals will be kept in the files of the committee. I will 
hand a copy to you, Senator Watkins, and I have others for the mem- 
bers of the committee. 
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(The documents referred to are as follows :) 


Bavtrmore, Mp., May 20, 1956. 
Hon. Josepn C. O'MAHONEY, 


Member of the Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Dear SENATOR O’MAHONEY: The writer has had brought to his attention a 
letter dated May 15, 1956, forwarded to you by one Charles Shankroff, and after 
carefully perusing the material contained therein, I trust that you will pardon 
me in writing you with the request that you accept the attached affidavit of the 
undersigned as a true and correct statement pertaining to several of the matters 
mentioned in Mr. Shankroff’s letter, in which he uses the truth rather loosely, 
and some of his observations would appear to be the result of 20-20 hindsight. 

I sincerely hope that you will make the affidavit which is attached, a supple- 
ment to the receiver's personal testimony which was made before your subcom- 
mittee on Saturday, May 5, 1956. 

Thanking you, I am 

Sincerely yours, 
JoHN D. HosPeLHorn, 
Deputy Bank Commissioner and Receiver of the Baltimore Trust Oo. 


AFFIDAVIT OF JOHN D. HosPELHORN, DePuTY BANK COMMISSIONER-RECEIVER OF 
THE BALTIMORE TRUST Co. 


I was appointed receiver of the Baltimore Trust Co. in the case of State of 
Maryland v. The Baltimore Trust Company on January 5, 1935. 

At the time the Baltimore Trust Co. was placed under the bank commissioner 
under the terms of the Emergency Banking Act of Maryland, which was passed 
at a special session of the Legislature of Maryland in March 1933, the trust com- 
pany had common capital of $6,250,000, surplus $3 million, guaranty fund $7,700, 
and deposits of approximately $37 million. 

The trust company remained under the custody of the bank commissioner 
and the Maryland Emergency Banking Act until January 5, 1935, and at that 
time the deposit line had been reduced through payments, etc., to approximately 
$24 million, represented by certificates of indebtedness issued under a plan of 
reorganization which was drawn up and approved by the old depositors of the 
trust company in August 1933. 

On February 5, 1935, upon a petition of the receiver, Hon. Eugene O’Dunne, the 
judge of the supreme bench sitting in circuit court No. 2 of Baltimore City, found 
an assessment of $10 per share due and owing by the some 3,900 stockholders 
in the defunct trust company, and his order was subsequently approved and 
confirmed by the Court of Appeals of Maryland on June 18, 1935. 

On September 11, 1935, by order of the said O’Dunne, Simon E. Sobeloff was 
appointed as a special counsel to look into the affairs of the trust company for 
the purpose of ascertaining whether or not there was any civil or criminal liabil- 
ity attributable to the acts of the officers and directors of the trust company 
prior to receivership. 

On August 6, 1936 suits were filed by Attorneys Alexander Armstrong, J. Pur- 
don Wright, and Simon E. Sobeloff against various and sundry directors of the 
trust company, based on the Sobeloff report, alleging in the suits that there 
were miscellaneous losses in the estate of approximately $20 million. On June 
18, 1937, all of these suits were settled against the various directors for a total 
sum of $225,000 and in accepting this settlement I quote what the Honorable 
Judge O’Dunne said from the bench at that time: “It is only fair to the present 
counsel to the receivership to say that the settlement is not made on their advice, 
or even with their approval, and I think that some of them are rather displeased 
with the court’s action in compromising the litigation at so low a figure, when 
they entertained high hopes of a much larger recovery in the trial of the cases 
set for next fall.” 

The affairs of the receivership have been entirely liquidated and wonnd up, 
the final dividend having been paid to the depositors (represented by certificate 
of indebtedness holders) on November 12, 1942. It is true that the records, 
however, show the receivership still to be open, but the receiver only continues 


as such as custodian for a few items which have no asset value whatsoever to 
ereditors. 








i 


Sea oe 
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The $5 settlement permitted by Judge O’Dunne to various stockholders who 
availed themselves of such settlement privilege, was made by the court without 
the approval of counsel and/or the receiver, so that an immediate fund might 
be collected and become available to be distributed to the creditors. There was 
a deadline set by the court for this $5 settlement, and after the expiration of 
said date, all other stockholders who did not avail themselves of said settlement 
opportunity were pursued by the receiver for the full amount of the stock- 
holder’s liability, or $10 per share. At the time this settlement was offered by 
the court to the stockholders, Simon E. Sobeloff was busily engaged in making 
his investigation of the affairs of the trust company, in accordance with the 
court’s order of September 11, 1935, and he had nothing whatsoever to do with 
this unusual settlement made with many of the stockholders of the trust com- 
pany. 

For the record the receiver again states that the total amount paid to the 
creditors of the trust company from the liquidation of the assets was 70.34218 
percent. 

The only connection Sobeloff had with the building during ownership by the 
receiver was in connection with his investigation, and in his report he made 
references to the total amount of the investment which the trust company had 
in the building structure and land. At the time of the receivership this build- 
ing was heavily mortgaged by some $3,500,000 and there was also accrued and 
unpaid a substantial amount of taxes, as well as interest to the mortgagee. 
The sale which the receiver made of the shares of Baltimore Realty Trust, which 
owned the building by corporate title, was a valid sale having been duly approved 
by the court as a result of the recommendation of the receiver, and the said 
Sobeloff had no connection whatsoever with this sale. 

Rigger subsequently sold the building to Edward C. Hoog and his interests 
at Hagerstown, and subsequently Hook sold the building to Raymond J. Funk- 
houser, and it was not until that time that Sobeloff came into the picture repre- 
senting Funkhouser. 

Directors Donald Symington and Phillips Lee Goldsborough were not required 
to make any contribution to the multiple settlement of the directors’ suits due 
to the fact that it was well known to the receiver and the court that both of 
these directors were already financially obligated to the receivership estate in 
such amounts as were far in excess of their financial resources at the time. 


JOHN D. Hospetnorn, 
Deputy Bank Commissioner, 


Receiver, Baltimore Trust Co. 
STATE OF MARYLAND, 


City of Baltimore, to wit: 

I hereby certify that on this 20th day of May 1956, before me the subscriber, 
a notary public of the State of Maryland, in and for Baltimore City, personally 
appeared John D. Hospelhorn, deputy bank commissioner for the State of Mary- 
land, and receiver of the Baltimore Trust Co., and made oath in due form of 
law that the matters and facts set forth herein are true to the best of his knowl- 
eldge, information and belief. 

Witness my hand and notarial seal the date and year last above written. 


CATHERINE M. NOLt, 
Notary Public. 


Senator O’Manonry. Now, in addition to the foregoing, I received 
a letter dated May 20, 1956, from the nominee, Mr. Sobeloff. This 
letter will now be made a part of the record. I will hand the original 
to Mr. Sobeloff, in case he wishes to read it into the record himself. 
(The letter referred to is as follows:) 


OFFICE OF THE SOLICITOR GENERAL, 


Washington, D. C., May 20, 1956. 
Hon. JosePuH C. O’MAHONEY, 


Senate Office Building, Washington, D. C. 


Dear SENATOR O’MAHONEY: Permit me to comment on the principal features 
of the letter addressed to you by Mr. Charles Shankroff, which appears in the 
Congressional Record of May 17. 

Boiled down, Mr. Shankroff’s letter levels three basic charges against me: 

1. That in the sale of the Baltimore Trust Building I was counsel both for 
the receiver, as seller, and for the buyer. 
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I was neither. 
2. That I settled suits against the directors for an inadequate amount. 
That I represented inconsistent interests in the settlement of the stock- 
holders’ liability. 

These charges are utterly without foundation. 


I. THE RECEIVER HIMSELF SOLD THE BUILDING AND NOT TO ANY CLIENT OF MINE 


The facts are, and the record shows, that I represented neither the seller 
nor the buyer in that transaction. The seller was the receiver but Mr. Shank- 
roff persistently ignores the limited nature of my legal employment under the 
court’s order, namely, that I had nothing to do with the liquidation of the assets 
of the receivership. My employment was limited to making an investigation of 
the causes of the failure of the Baltimore Trust Co., and later in suing the 
directors. I was appointed by the judge as an independent officer of the court. 
Mr. John Hospelhorn, the receiver, had other counsel in the administration of 
the estate. He confirmed on May 5 that I had no part in the sale of the building 
and was not consulted by him in respect thereto. This was a matter beyond my 
scope. I was not even aware of the sale when it was made. 

Nor did I represent the party that purchased the building from the receiver. 
In 1943, nearly 7 years after I had completed my assignment and had been dis- 
charged by the court, a subsequent purchaser of the building (Raymond J. Funk- 
houser), whom I did not know at the time of his purchase, retained me, at the sug- 
gestion of his regular counsel, Mr. James Ingram, of Hagerstown, to have the 
receiver remove his filing cabinets which were occupying valuable office space in 
the building. That was the only occasion on which I had any business with or 
for Mr. Funkhouser. This was after the receiver had made final distribution to 
the creditors. I did not even know him when he bought the building and cer- 
tainly did not know when the receiver made the original sale to someone else. 
From Mr. Hospelhorn’s testimony I understand that the sale to Mr. Funkhouser 
was the third transfer after the receiver’s sale of the building. 

In these circumstances Mr. Shankroff criticizes my professional conduct. Mr. 
Hospeihorn, the receiver, who was summoned to appear before the subcommittee 
to support the charges, completely refuted them. He verified that he, as receiver, 
sold the building and that I had nothing to do with it. 


II. THE DIRECTORS’ SUIT : WHO SETTLED AND WHAT WAS SETTLED? 


The second charge is that I settled claims against the directors for an insuffi- 
cient amount. Mr. Shankroff says in one part of his letter that the claim 
amounted to $20 million; elsewhere he fixes the amount at $56 million. Neither 
figure is correct. 

In my report I found that the directors had been guilty of neglect of duty and 
recommended suits. When 1 of the 3 counsel for the receiver declined to partici- 
pate, I was appointed in his stead. Because of technical uncertainties as to 
jurisdiction duplicate suits were filed at law and in equity. In the main suit, 
to which Mr. Shankroff refers, the bili of complaint recited some 40 transactions 
in which losses had occurred. It was not claimed that the directors were liable 
for the total loss. In the prayer for relief the court was asked to order an 
accounting to determine what part of the loss was attributable to negligence in 
any particular transaction and upon which transactions individual directors 
were to be held liable. No specified amount was claimed. 

Mr. Shankroff’s figures are arrived at by aggregating the various losses recited 
and on which no specific amount of liability was claimed. And he lumps to- 
gether the duplicate suits to inflate the alleged total. Also he apparently adds 
up alternative counts where the same claim is alleged under different legal 
theories. Such a total is meaningless as a basis for judging the adequacy of the 
settlement price. 

The record further shows a specific notation in the judge's order that I did not 
recommend the settlement. 

Reasons for the settlement 


‘There were, however, strong practical reasons making the settlement advis- 
able—idifficulties of proof due to death, unavailability of witnesses, reluctance of 
others to testify, etc. The wisdom of the settlement satisfied the court at that 
time. Despite the wide scope of interests affected, which were represented by 
some of the leading lawyers at the bar, no exceptions were filed to the settlement. 
Mr. Shankroff’s accusation is based upon his interpretation and speculation 20 
years after the event. 
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The repeated assertion that the Directors were charged with criminal liability 
is not true 

Repeatedly the Shankroff letter says that my report found criminal and civil 
negligence. This is not true. My report expressly absolved the defendants of 
fraud, bad faith, and all criminal liability. I refer to the report itself, vol. II, 
pp. 522 ff. See also photostat of published summary in Baltimore Sun, June 7, 
1936. The featured headline reads: 

“Sobeloff’s final report on affairs of old Baltimore Trust summarized—Officer 
of court finds reckless management—Recommends suit against directors, but 
asserts there is no ground for criminal action.” 

In view of Mr. Shankroff’s acknowledged familiarity with my report, his mis- 
statement cannot be inadvertent; yet his argument is largely based on this 
incorrect premise, Such deliberate distortion and misrepresentation shows his 
accusations to be completely irresponsible. 


The Shankroff attack on James Bruce re Hendley transaction 


Mr. Shankroff says that James Bruce, a director, whose letter the committee 
chairman read into the record, “obviously lies.” He refers to a transaction for 
which suit was filed by me and cocounsel against Howard Bruce. The odd twist 
that Mr. Shankroff gives the Hendley transaction may be based on a deliberate 
confusion of James Bruce with Howard Bruce in order to weave into his story 
the sensational allegation of Hendley’s suicide, which, even if true, would be of 
douobtful relevance. It was Howard, not James, who returned to Hendley cer- 
tain collateral. This happened long after James Bruce had left the bank, and 
I am criticized for not suing James Bruce. Howard Bruce, who surrendered 
the collateral, was sued for this. However, in fairness, I should add that Judge 
Stanton, after a full trial, found Mr. Howard Bruce not liable and absolved him. 
Certainly, I was not favoring either James or Howard Bruce, for both were sued. 
(James Bruce was named a defendant for other transactions and contributed 
substantially to the directors’ settlement fund.) 

Attacks on others 

In his persistence to make these charges stick, despite the repudiation at the 
hearing, he now finds it necessary to denounce Mr. Hospelhorn as part of a “con- 
spiracy to cheat and defraud the depositors and creditors”; to impugn the 
integrity of Senator Radcliffe; to accuse the witness, Mr. Stockbridge, of double 
talk”; and to doubt the candor of Circuit Judge Soper by referring to him as 
sitting “ominously silent” in the face of these charges. 


II. SETTLEMENT OF THE STOCKHOLDERS’ LIABILITY 


Grouadless, too, is the charge that I represented inconsistent interests in the 
settlement of the stockholders’ statutory double liability. The court records 
show that in the latter part of 1935, while I was engaged day and night in the 
preparation of my report and was not doing any other work for the receiver, 
or indeed for any other client, a committee of lawyers negotiated with the judge 
to settle the $10 per share lilability for $5. I did not participate in these 
negotiations. 

Mr. Shankroff accuses me of the responsibility for inadequate assessments. 
I had nothing to do with the amount of the assessment, nor do I agree that it 
was in fact inadequate. No one at the time so thought. Any aggrieved party, 
whether the depositor or receiver or his counsel, or depositors’ protective com- 
mittee, could have objected and appealed. Mr. Shankroff’s is the first challenge. 

Mr. Shankroff chooses to ignore the fact that what I did in my limited sphere 
and what the receiver and all others connected with the Baltimore Trust case 
did, was at every turn under the watchful eye of Judge O’Dunne, a man of the 
highest integrity and alertness. Mr. Shankroff is perhaps too new in Baltimore 
to know the firm position of Judge O’Dunne in the regard of the people of that 
city. It is sheer presumption for him to suggest after two decades that he has 
found irregularities that had been overlooked by a community and its press that 
were watching these proceedings with keenest interest. 

Respectfully yours, 
Srmon E. Sopevorr. 

Senator Warkins. Might I make the record absolutely clear by ask- 
ing the nominee if this testimony may be received as under oath, the 
reading of this letter? 
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Mr. Sosrrorr. Oh, yes, I understand this, and this will be under 
oath as a part of my testimony. I will be very glad to avail myself 
of the opportunity to read this letter. It is very brief, considering 
the complexity of the matters discussed and it does not go into too 
much detail. I wrote Senator O’Mahoney as follows: 


DEAR SENATOR O’MAHONEY:; Permit me to comment on the principal features 
of the letter addressed to you by Mr. Charles Shankroff, which appears in the Con- 
gressional Record of May 17th. 

Boiled down, Mr. Shankroff’s letter levels three basic charges against me: 

1. That in the sale of the Baltimore Trust Building I was counsel both for 
the receiver, as seller, and for the buyer. I was neither. 

2. That I settled suits against the directors for an inadequate amount, 

That I represented inconsistent interests in the settlement of the stock- 
holders’ liability. These charges are utterly without foundation. 

I. The receiver himself sold the building and not to any client of mine. 

The facts are, and the record shows, that I represented neither the seller nor 
the buyer in that transaction. The seller was the receiver but Mr. Shankrofft 
persistently ignores the limited nature of my legal employment under the court’s 
order, namely, that I had nothing to do with the liquidation of the assets of the 
receivership. My employment was limited to making an investigation of the 
causes of the failure of the Baltimore Trust Co., and later in suing the directors. 
I was appointed by the judge as an independent officer of the court. Mr. John 
Hospelhorn, the receiver, had other counsel in the administration of the estate. 
He confirmed on May 5 that I had no part in the sale of the building and was 
not consulted by him in respect thereto. This was a matter beyond my scope. 
I was not even aware of the sale when it was made. 

Nor did I represent the party that purchased the building from the receiver. 
In 19483—nearly 7 years after I had completed my assignment and had been 
discharged by the court— 


I may interpolate here, after the final distribution to the creditors in 
this proceeding— 
a subsequent purchaser of the building (Raymond J. Funkhouser), whom I 
did not know at the time of his purchase, retained me, at the suggestion of 
his regular counsel, Mr. James Ingram of Hagerstown, to have the receiver 
remove his filing cabinets which were occupying valuable office space in the 
building. That was the only occasion on which I had any business with or 
for Mr. Funkhouser. ‘his was after the receiver had made final distribution 
to the creditors. I did not even know him when he bought the building and 
certainly did not know when the receiver made the original sale to someone 
else. From Mr. Hospelhorn’s testimony I understand that the sale to Mr. 
Funkhouser was the third transfer after the receiver’s sale of the building. 

Senator O’Manonry. May I interrupt? 

Mr. Sopevorr. Yes, sir. 

Senator O’Manonry. I note that you inserted the word 

Mr. Soserorr. “him”. I would like to put that into the original, 
because it is omitted there. I elsewhere deny knowing of the sale, 
it is true in both—I did not know of the sale at the time it was made 
and I did not know him. 

Senator O’Manonery. I want to know how you want this sentence 
to read. As it appears in this letter—let me read it to you, it says: 

I did not even know him when he bought the building and certainly did not 
know when the receiver made the original sale to someone else. 

Mr. Soserorr. That. is right. 

Senator O’Manonry. That i is the way you want it to stand? 

Mr. Soserorr. I want the other—that sentence to stand as it is. 

Senator O’Manoney. Yes. 

Mr. Sose.orr. This adds the information that—the first sentence 
says that I did not know Funkhouser when the building was sold 
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to someone else. This says, the first sentence, | did not know him 
when he bought the building, this sentence says that I did not knew 
him when the original sale was made—— 

Senator O’Manoney. Well, it is all one sentence connected by the 
word “and,” two clauses. 

Mr. Sosevorr. I did not even know him when he bought the build- 
ing and I certainly did not know of him when the receiver made the 
original sale to someone else. 

Senator O’Manonry. That is the way you wish it to stand? 

Mr. Soserorr. That is right. Elsewhere I state that I did not 
know of the sale when it was made, I did not have anything to do 
with it. 


In these circumstances, Mr. Shankroff criticises my professional conduct. 
Mr. Hospelhorn, the receiver, who was summoned to appear before the sub- 
committee to support the charges, completely refuted them. He verified that 
he, as receiver, sold the building and that I had nothing to do with it. 

II. The directors’ suit: Who settled and what was settled? 

The second charge is that I settled claims against the directors for an in- 
sufficient amount. Mr. Shankroff says in one part of his letter that the claim 
amounted to $20 million; elsewhere he fixes the amount at $56 million. Neither 
figure is correct. 

In my report I found that the directors had been guilty of neglect of duty 
and recommended suits. When one of three counsel for the received declined 
to participate, I was appointed in his stead. 


I might interpolate that I was appointed in his stead for that case 
only, not for the general administration. 


Because of technical uncertainties as to jurisdiction duplicate suits were filed 
at law and in equity. In the main suit, to which Mr. Shankroff refers, the 
bill of complaint recited some 40 transactions in which losses had occurred. 
It was not claimed that the directors were liable for the total loss. In the prayer 
for relief the court was asked to order an accounting to determine what part 
of the loss was attributable to negligence in any particular transaction and upon 
which transactions individual directors were to be held liable. No specified 
amount was claimed. 

Mr. Shankroff’s figures are arrived at by aggregating the various losses recited 
and on which no specific amount of liability was claimed. And he lumps together 
the duplicate suits to inflate the alleged total. Also he apparently adds up 
alternative counts where the same claim is alleged under different legal theories. 
Such a total is meaningless as a basis for judging the adequacy of the settlement 
price. 

The record further shows a specific notation in the judge’s order that I did 
not recommend the settlement. 


I might here refer to Mr. Hospelhorn’s affidavit because he quotes 
what the judge said at the time. The judge said that he was not 
making the settlement on the advice of counsel and that he knew 
that some of them were, at least, not satisfied, and I later protested it. 


Reasons for the settlement 


There were, however, strong practical reasons making the settlement advis- 
able—difficulties of proof due to death, unavailability of witnesses, reluctance 
of others to testify, et cetera. The wisdom of the settlement satisfied the court 
at that time. Despite the wide scope of interests affected, which were represented 
by some of the leading lawyers at the bar, no exceptions were filed to the settle- 
ment. Mr. Shankroff’s accusation is based upon his interpretation and speculation 
20 years after the event. 


The repeated assertion that the directors were charged with criminal liability is 
not true 


Repeatedly the Shankroff letter says that my report found criminal and civil 


negligence. This is not true. My report expressly absolved the defendants of 
fraud, bad faith and all criminal liability. I refer to the report itself, volume 


. 
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II, page 522 ff. See also photostat of published summary in Baltimore Sun, June 
7, 1936. 

I would appreciate to have that made part of this record. 

Senator O’Mauonry. May I hand you this document and ask you 
if that is the document to which you refer ? 

Mr. Sopnetorr. I am not sure that this is the one. Have you any 
others? Have you copies of that, Senator ? 

Senator Watkins. Yes; I think I have. 

Mr. Sosevorr. The headline reads, “Sobeloff’s Final Report on Af- 
fairs of Old Baltimore Trust Summarized—Officer of Court Find 
Reckless Management—Recommends Suit Against Directors, but 
Asserts There Is no Ground for Criminal Action.” 

I would like to make all three pages part of the record. 

Senator O’Manoney. The exhibits you are offering are, No. 1, page 
8 of the Sun, Baltimore, Sunday morning, June 7, 1936, headed across 
the entire page, “Sobeloff’s Final Report on Affairs of Old Baltimore 
Trust Summarized,” and this may be made a part of the record. 

The second one is a continuation, page 9, of this report. ‘The 
heading here, again across the full page is, “Maldistribution of Invest- 
ments by Management of Defunct Bank Discussed.” 

The third one is page 4 of the Sun, Baltimore, Saturday morning, 
January 25, 1936, column 1, of which is headed, “Baltimore Trust Re- 
port Is Filed,” and the rest of the page is given over to Sobeloff’s 
summary of his preliminary Baltimore Trust 1 report. 

These three documents are hereby filed for the record. 

(The documents referred to are as follows :) 


SALTIMORE TRUST REPORT FILED BY SOBELOFF—OPERATIONS OF BANK UP TO SEPTEM- 
BER 1931 TRACED IN DOCUMENT—PRELIMINARY WORK LAUDED sy O’DUNNE— 
INVESTIGATOR To RESUME SURVEY ON RETURN FROM VACATION 


Operations of the Baltimore Trust Co. up to September 1931 were traced in a 
500-page report filed yesterday in circuit court No. 2 by Simon E. Sobeloff, former 
United States district attorney, who has been investigating the bank’s affairs for 
the past 8 months. 

Although he had been instructed by Judge Eugene O’Dunne to determine 
whether any liability, civil or criminal, was attached to any of the bank’s officers, 
Mr. Sobeloff drew no conclusions, reserving “any recommendations as may seem 
appropriate” for a final report, which is expected to be ready in 2 or 3 months. 


TO REVIEW CONDUCT OF BANK 


This report, on which Mr. Sobeloff will start work as soon as he returns from a 
vacation he began yesterday, will also review the conduct of the institution’s 
affairs from September 1931 until it closed at the beginning of the bank holiday 
in February 1933. 

Filed with the preliminary report was a “supplement,” in which Mr. Sobeloff 
discussed “important subject matters” of conferences with bank officials and 
enlarged on certain phases of his report. Also filed was a 5,000-word summary 
of the two. 

Judge O’Dunne in addition wrote the clerk of the court a letter, filed with other 
documents, in which he said: “There is neither the time nor the place for this 
court in anywise to comment on the contents of said report and rights are reserved 
to all parties in interest to reply thereto in such manner and form as they see fit, 
subject to the control and direction of said court.” 


SOBELOFF COMMENDED 


The judge commended Mr. Sobeloff for “the arduous work he has done, the 
heroic efforts of time and talent expended, which is simply staggering in char- 
acter, and the court marvels that any human being, in the time allotted to him 
for this work, could have produced such and intelligent and comprehensive result.” 
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Mr. Sobeloff was appointed by Judge O’Dunne to conduct the inquiry on Sep- 
tember 11, during hearings before the judge on the statutory liability of the 
institution’s stockholders. 

He was ordered to complete his work by December 31, but shortly before that 
time he told the court it had been impossible. Judge O’Dunne then requested 
him to file at least a partial report on that date and to remain at the task 
until it was completed. 

DATA BEING STUDIED 


Mr. Sobeloff completed the preliminary report, containing nearly 150,000 words, 
and placed it and scores of exhibits in the judge’s hands on that date. Since then 
Judge O’Dunne, bank officials, and attorneys for the bank’s receiver have been 
studying it. 

Mr. Sobeloff wrote that he had attempted, as he had been directed, to be thor- 
ough and impartial, and said that while he indicated some tentative conclusions, 
he preferred to reserve his ultimate conclusions as to the possible liability of the 
directors until he had completed his task. 

A month after Judge O’Dunne first appointed Mr. Sobeloff he widened the scope 
of the inquiry and told the investigators to look into “the whole subject matter 
of so gigantic a failure and the loss of nearly $20 million of depositors’ money 
in the shrinkage of securities.” 


CLAIMS REDUCED 


The judge later ruled that the stockholders must pay the double liability, but 
a few weeks ago allowed them to settle the claim against them for half price—$5 
for each share of stock they held. More than $1,300,000 was paid by stockholders 
taking advantage of the offer and the jurist has directed that those who have 
not paid it shall be sued. 

From the amount paid in, it was revealed this week, depositors and other 
creditors will receive another 5 percent payment in a few months, bringing the 
total amount they have received to 36.6 percent of what the bank owed them. 

Discussing the part Howard Bruce played in the bank’s affairs, Mr. Sobeloff’s 
report said: “Justice to Mr. Howard Bruce requires us to bear in mind that 
nearly all the losses hereinafter considered occurred in respect to loans and 
investments made before he entered the Baltimore Trust Co. as an officer. His 
administration will be fully reviewed in the final report.” 


PRODUCT OF AMBITION 


He said the bank “as finally constituted was the product of the ambition of 
Baltimore bankers to build a large financial institution through several mergers,” 
and he added that “the policy of spreading branch banks over the city was a gross 
folly and reminds one of the race for gasoline filling station sites.” 

He dated the beginning of the-retrenchment efforts as June 1, 1931, when James 
Bruce became president, and “in a short time reduced overhead at the rate of 
about $500,000 a year, but by the summer of 1931 confidence in the Baltimore 
Trust Co. had been seriously impaired.” 

On September 20, the report went on, $7,755,000 was subscribed as a guaranty 
fund 2 days after the clearing house made an ineffectual effort to bolster 
confidence in the Baltimore Trust Co. by publishing a reassuring advertisement. 


SECURED NO PREFERENCE 


The bank’s directors, he said, “did not avail themselves of their presumed inside 
knowledge of the bank’s affairs to secure for themselves and their companies 
preference over other companies by heavy withdrawals.” 

The bank’s losses totaled $29,003,051.03, Mr. Sobeloff revealed, adding “the 
losses resulted from operations extending over a number of years. Forty million 
dollars is the cost of the residue of the assets, and their actual and realizable 
value is $11 million. 

He also listed a number of other loan losses of the bank, which ranged as high 
as $600,000. 

“The final report will consider the law applicable to the facts disclosed by the 
completed investigation, together with such recommendations as may seem appro- 
priate,” Mr. Sobeloff concluded. 
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DeEposiTors oF TRUST CoMPANY To GET FUNDS—SUBSTANTIAL DIVIDENDS EXPECTED 
To Be Paw Berore Jury 1, 1938—Sosetorr Fires His Frnat ReEPort—REcOM- 
MENDS CivIL Surrs AGAINST DrrecTors OF DeruNcT BANK 


Substantial dividends will be paid to creditors of the old Baltimore Trust Co. 
before July 1, 1938, the end of the liquidation period, according to the final report 
of Simon E. Sobeloff on affairs of the closed bank. The report was filed yesterday 
in the circuit court. 

Depositors already have been paid 35.875 percent of their claims. Regarding 
future payments, Mr. Sobeloff said: 

“Tt is impossible to predict their amount with any degree of certainty.” 

Mr. Sobeloff was appointed special court officer by Judge Eugene O’Dunne, with 
orders to investigate and report on conditions leading to collapse of the bank. 
The final report, dealing largely with affairs from 1931 to the close in 1933, follows 
a preliminary report filed with the court in January. : 


CIVIL SUITS RECOM MENDED 


Civil suits against directors of the bank held responsible for the losses were 
recommended by Mr. Sobeloff, who pointed out, however, that no criminal liabil- 
ity attaches to the bank officials. Of this he said: 

“Although investigation shows abundantly that the directors were guilty of 
gross neglect of duty and they tolerated an inexcusably reckless administration of 
the bank, it is a distinct satisfatcion to be able to record that here has been a 
total absence here of the corruption and evil intent which has unfortunately been 
responsible for some large bank failures in other cities. 

“Actionable negligence there has been, but I wish to state clearly, and I trust 
it will be as clearly understood, that any suits that may be instituted are predi 
cated upon negligence and not upon dishonorable conduct.” 


ORDERS REPORTS EXAMINED 


Coincident with the filing of the report, Judge O’Dunne issued a court order 
requiring John D. Hospelhorn, receiver, and his counsel to examine the fina! 
and preliminary reports and determine whether they are in accord with M: 
Sobeloff’s findings of fact and of law. If not, they are to report their disagree 
ment to the court together with reasons for it. 

Said Judge O’Dunne: 

“This court’s reasons for such definite action must be readily apparent: T'o 
embark on a program of prompt and vigorous litigation, against various and 
sundry directors, involves large and important litigation, requiring skilled talent 
and substantial legal expense. 

“Tt should not be undertaken unless the facts reasonably warrant. If war- 
ranted by the facts surrounding this gigantic failure, the prosecution of such 
suits should not be under the legal control and direction of counsel not in sym- 
pathy with the prosecution of such suits or who do not believe in the truth of 
the facts presented in the Sobeloff report or by counsel whose legal conclusions 
as to liability of said directors are not in accordance with the Simon Sobeloff 
conclusions of law.” 

COUNSEL GIVEN COPIES 


Counsel for the receiver are Joseph C. France, Alexander Armstrong, and J. 
Purdon Wright. They were given copies of the 659-page final report 10 days 
before it was filed and were advised by Judge O’Dunne to confer with Mr. Sobeloff 
rezarding possibie changes before filing. 

Failure of the bank directors to supervise actions of the executive officers even 
in the face of repeated danger signals was traced by Mr. Sobeloff all the way 
through the multifarious activities of the bank. 

Investments in highly speculative activities, many of them far afield from 
Baltimore, and many made without adequate investigation were held responsible 
by Mr. Sobeloff for the loss of millions of dollars. These included the financing 
of a scheme for importing yearling horses from England and Ireland, training 


them in Maryland and selling them as 2-year-olds at the Saratoga (N. Y.) 
auctions. 
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DISCUSSES YEARLINGS 


Loans amounting to $250,000 were made by the Baltimore Trust Co. to this 
enterprise, according to Mr. Sobeloff’s report. These were on a series of 60- and 
90-day notes. Said Mr. Sobeloff : 

“It must have been obvious that yearlings could not become 2-year-olds 
in so short a time, and the notes were renewed * * * the Laurel Park Stud Co. 
found it impossible to sell the horses at the auctions * * *. Before the Balti- 
more Trust Co. moved to protect itself, there was nothing left—not even horses.” 

Of policies leading to the collapse, Mr. Sobeloff reported, in part: 

“The most striking fact disclosed by the investigation, persisting throughout the 
entire life of the consolidated institution, is that despite the biweekly meetings 
of the board, the weekly meetings of the executive committee and the more 
frequent meetings of the discount committee, the control of the bank’s policies 
was allowed to gravitate into the hands of the executive officers and to remain 
there without suitable supervision or restriction, even in the face of repeated 
and unmistakable danger signals. 


CONDITION UNCHECKED 


“This condition began as early as Mr. Norton’s (Eugene L. Norton) regime and 
continued unchecked during the administration of his successors. The fatal 
predisposition of the directors to shirk the responsibility cast upon them by the 
statutes and their own by-laws was not opposed by an aggressive executive, and 
the Baltimore Trust Co. became, in reality, a one-man institution. 

“* * * Hven after Mr. Symington (Donald Symington) was replaced by Mr. 
James Bruce as president, and later by Mr. Howard Bruce as chief executive 
officer and chairman of the board, and the directors had learned of the loss of 
over $9,400,000, the same unquestioning faith in the decisions of the executive 
was exhibited. 

“The directors failed to take independent action to inform themselves con- 
cerning the affairs of the bank, but contented themselves with whatever informa- 
tion the officers chose to present to them.” 

“Fortunately for the depositors, the losses attributable to the policies of Mr. 
Symington’s successors are small in comparison with those incurred before they 
took office, but this is not due to increased vigilance of the directors.” 


CITES NEGLIGENCE 


The prevailing tenedency of the Baltimore Trust toward size of the expense of 
safety was noted by Mr. Sobeloff, who held, in his report, that, as the bank grew, 
no proper system was installed by the board to keep informed of the important 
transactions. Hesaid: 

“Because of the directors’ negligence in never taking a complete inventory of 
the bank’s assets, independently of the officers, and in failing even to require the 
officers to make such a comprehensive appraisal, losses were sustained amounting 
to many millions of dollars.” 


LENIENT TOWARD EXAMINER 


Feeble attempts by the bank examiners to keep the Baltimore Trust in line were 
noted by Mr. Sobeloff, who included among his recommendations for better 
banking the extension of bank examiners’ activities. Of the checking efforts 
of the examiner in the Baltimore Trust instance, Mr. Sobeloff said: 

“But the examiner should not be too severely censured. One can readily under- 
stand the disparity in position between the examiner who received a salary 
ranging from $1,500 to $2,200 (this was the scale of salaries paid to the State 
bank examiners prior to 1932), and the commanding figure who headed the bank 
at a salary of $50,000 per year. 

“He would be an unusual examiner who failed to give thought now and then 
to the probability that the president, if sufficiently antagonized, could, without 
difficulty, arrange with the superior authorities for his transfer or dismissal. 

“Considered in this light, some of the criticisms contained in the examiners’ 
reports upon the Baltimore Trust Co. appear quite vigorous and almost daring.” 

Many recommendations for preventing another bank failure comparable to that 
of the Baltimore Trust are contained in the report and in summary prepared by 
Mr. Sobeloff and printed elsewhere in The Sun. This summary also was filed as 
a court record by order of Judge O’Dunne. 
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ANSWERS JUSTIFICATION PLEA 


“It has been urged that the management of the Baltimore Trust Co. was en- 
gaged in building Baltimore and thus on civic, if not on strictly commercial 
grounds, their acts were justified,” the report continues. 

“It is unnecessary to debate how far a bank may properly risk depositors’ 
money for civic or patriotic purposes; but the fact is that the Baltimore Trust 
Co. lost most in enterprises that cannot claim this alleged virtue. 

“The money that went into Miami and Tampa land developments can hardly 
be said to have been used to build Baltimore; nor the hundreds of thousands that 
went into the cypress farm in Florida, and into mortgages in Houston, Tex., and 
into hotels in Texas, South Carolina, and elsewhere. 

“Nor can the millions poured into Kentucky and Alabama coal mines be re- 
garded as a sacrifice for the progress of Baltimore. The same is true of the 
sand banks and gravel mills on the Mississippi River; the belt line railroad in 
Cleveland; the sugar plantations and the bank in Puerto Rico; the cotton ware- 
house in North Carolina, and the international mercantile marine, none of whose 
ships has ever docked in Baltimore. 

“These enterprises did not build Baltimore; they impoverished many Balti- 
moreans by taking millions of dollars out of the city. 


“\ISTAKES OF JUDGMENT” 


“There is a disposition among the directors of the Baltimore Trust Co. to excuse 
their negligence on the ground that the period under discussion was one of un- 
limited optimism and that caution was generally absent from banking circles. 

“It is, of course, impossible to offer a detailed comparison between the practices 
of the Baltimore Trust Co. and other institutions, and the matter is not one 
susceptible of mathematical demonstration. 

“However, one can point to many banks here and elsewhere which did not 
digress from sound and normal banking, and which have safely weathered the 
storm. The recent law reports evidence that those bankers who exceeded the 
bounds of reasonable care and prudence have been held accountable. 


“ABSURD INVESTMENTS” 


“The huge extent of the Baltimore Trust Co.’s loss is only one proof that it 
went to greater excesses than others. The charts showing the absurd distribu- 
tion of this bank’s investments in comparison with other banks—a distribution 
more unbalanced than that of the average country bank—is as objective a test of 
the Baltimore Trust Co.’s performance as one could wish. 

“Mistakes of judgment doubtless occurred in other banks as well as in the 
Baltimore Trust Co., but here misjudgment became habitual; and to such mis- 
judgment were added gross recklessness, laxity, and inattention to duty, and 
often absolute digression from the charted course of the bank into forbidden 
fields. 

“If the investigation disclosed only bad judgment, no recommendation to sue 
the directors would have been made. The facts indicate that even applying the 
more lenient standards prevailing in that period the negligence was gross and 
inexcusable. 

“If the directors had been reasonably mindful of their duty to supervise the 
bank’s affairs, but despite such exertions disaster had overtaken the institution, 
the law would not hold them responsible; but, having shut their eyes and allowed 
their ship to crash, they may not defend on the ground that ships sometimes 
founder despite all efforts of the pilot to steer a safe course.” 


CALLED “INTRIGUING” 


“Maritime metaphor has also been resorted to in behalf of the directors. It 
has been said, indulgently, that they were ‘bad mariners, but they went down 
with the ship.’ It is an intriguing figure of speech, but it needs to be scrutinized. 

“The officers and directors as a whole, as this report has noted, did not with- 
draw their money in greater proportion than others. If such an element were 
present in this case, a still more serious view of their conduct might have been 
warranted. 

“It is also true that they did not, as a group, sell their shares. This also has 
been observed in the preliminary report, and the fact should be acknowledged 


ungrudgingly; but in another sense it is not true that they ‘went down with 
the ship.’ ”’ 











= = 
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CITES OTHERS’ TROUBLES 


“Mr. Symington’s financial troubles are not due exclusively or even chiefly to 
the Baltimore Trust Co., but to losses elsewhere. Mr. C. Wilbur Miller’s disaster 
was not primarily in the Baltimore Trust Co., but in the Davison Chemical Co. 
The Baltimore Trust Co. did not ruin him, but it lost well over a million dollars 
on him and his companies. 

“True, other directors or companies in which they were substantially interested 
lost money as depositors. To the extent that they were depositors, they are 
victims along with other depositors. 

“The total of their and their companies’ deposits at the closing of the bank 
were approximately 20 percent of the entire deposit line. Most of the directors 
also subscribed to the guaranty fund, and lost heavily.” 


SOME DAMAGED SERIOUSLY 


“It is undeniable that certain of the directors were quite seriously damaged; 
and if this is meant to be indicated, the metaphor is unobjectionable; but there 
would be no warrant for an implication that in the directors’ relations with the 
Baltimore Trust Co. there was an element of extraordinary self-sacrifice which 
would relieve them of liability for their negligence. 

“The fact that directors also lost heavily in the disaster does not absolve them 
of liability for their misconduct. So the courts have held. They have, in suit- 
able cases, pointed with sympathy to the losses sustained by the director-defend- 
ants, but they have, nevertheless, applied the law with proper firmness.” 


[From the Sun, Baltimore, June 7, 1936] 


SOBELOFF’S FINAL REPORT ON AFFAIRS OF OLD BALTIVORE TRUST SUM MARIZED— 
OFFICER OF CouRT FINDS RECKLESS MANAGEMENT—RECOMMENDS Suit AGAINST 
DIRECTORS, BUT ASSERTS THERE IS No GROUND FOR CRIMINAL ACTION 


The following is a summary of the final report by Simon E. Sobeloff on the 
affairs of the old Baltimore Trust Co. Mr. Sobeloff was appointed a special 
court officer by Judge Eugene O’Dunne last August to investigate the bank’s 
conditions before it closed in 1933. 

Mr. Sobeloff prepared the summary, which was filed yesterday as a court docu- 
ment, from a 649-page report. With the report and summary were filed a letter 
by Judge O’Dunne to the receiver of the bank and his attorneys, summing up 
Mr. Sobeloff’s work and advising them of their rights, and a court order which 
will be found elsewhere in the Sun. 


INTRODUCTORY 


Owing to exigencies of space, details, however important and interesting, 
must be omitted. Many transactions involving large sums cannot be discussed 
here even in outline, but the facts and reasoning supporting the opinions and 
conclusions expressed in this Summary are treated in detail and fully docu- 
mented in the report. 

The preliminary report traced the development of the Baltimore Trust Co., 
the history of its mergers, its quest for bigness, its growing overhead, the ex- 
pansion of its business interests outside of Baltimore and its divagations in un- 
orthodox financial enterprises. It was shown how both before and after the 
raising of the guaranty fund, the executive officers resisted the feeble attempts 
of the public authorities to compel proper chargeoffs and reserves. The transac- 
tions of officers and directors in the stock of the bank and their withdrawal of 
deposits were reviewed. Numerous large losses in improvident loans were also 
noted. 

The final report supplies in section I additional significant data pertaining 
to the period preceding September 1931. Section IT includes transactions after 
the guaranty fund and prior to the adoption of the plan of reorganization. Sec- 
tion III is devoted to analysis of the bank’s management policies and the conduct 
of the directors. The period of liquidation, including settlements, is covered 
in section IV. Section V discusses the law applicable to the facts reported in both 
reports. Section VI contains conclusions with respect to liability, and recom- 
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mendations for suits against the directors, and for improvements in banking 
practice by legislation to prevent similar catastrophes in the future. 


I. ADDITIONAL DATA PERTAINING TO PERIOD PRECEDING RAISING OF THE GUARANTY 
FUND 
Guaranty Company of Maryland 


The Baltimore Trust Co. ignored timely warnings of the mismanagement of 
this company and lost $159,164.54 on loans to it. In addition, $26,035 was lost in 
settling a suit brought by the Guaranty Co.’s noteholders for breach of trust. 
Despite this, the trust officers were not disciplined and no steps were taken to 
prevent similar misconduct (pp. 4-12). 


First National Co. 


The incredible complacency of the bank’s directors in the Guaranty Co. ex- 
perience made possible similar breaches of duty in the handling of the First 
National Trust. The bondholders’ suit involving a loss of $600,000 and its attend- 
ant publicity seriously injured the prestige of the bank and were major factors in 
its collapse. 

The bank as trustee had accepted ineligible collateral: committed other 
breaches and countenanced false statements and advertising by the First National 
Co., making the bank a virtual guarantor of the bonds. Certain officers of the 
bank connived with the First National Co. to deceive the Pennsylvania insurance 
commissioner as to the financial condition of the Pennsylvania Surety Corp., a 
surety on First National bonds (pp. 15-48). 

One feature of these complicated transactions was a scheme to buy off threaten- 
ing bondholders by giving them second mortgages on a chain of hotels to be 
purchased from a bankrupt estate (pp. 47-48). For this purpose the bank ad- 
vanced, without proper credit investigation, an additional $204,185.85 to a direc- 
tor of the Surety Co., whose earlier loans had been criticized by the bank exam- 
iners. This audacious scheme collapsed and the bank was left with the equities 
in the hotels which have proved worthless (p. 42). 

An additional loss of $272,000 was sustained on loans made by the banking 
department on collateral the records in the trust department showed to be 
impaired (pp. 53 ff.). 

The fact that a number of men were directors of both the Baltimore Trust 
Co. and the First National Co. did not serve to protect the bank. Indeed, a 
further loss of $28,712.50 was suffered on loans to Bank Director T. Garland 
Tinsley, president of the First National Co. (pp. 96 ff.). 


Davison Chemical Co. and C. Wilbur Miller 


The bank lent over $600,000 to C. Wilbur Miller, one of the directors, chiefly 
on stock of the Davison Chemical Co. and securities of its subsidiaries ; $1 million 
to the chemical company on its unsecured note, and $358,297.70 on a note signed 
by 3 trustees to finance the purchase of chemical company stock for employees 
of that company (pp. 107 ff., 122 ff.). 

It was grossly improvident to lend $2 million to this company, its affiliates, 
and its president, for the loans depended almost entirely on the prosperity of 
this one company. 

The bank could have escaped loss on the direct loans to the Davison Chemical 
Co. if it had not resumed lending it money in 1931, almost a year after other 
banks ceased to extend new credit. Mr. Miller’s account, although originally 
well margined, was allowed to become depreciated and to remain so for several 
years until the chemical company went into receivership and the collateral 
became almost worthless. 

Visitors and governors of St. John’s College 

The bank lent St. John’s College $150,000 without collateral or endorsement 
by any of the rich men on the college board, although its property was heavily 
mortgaged. Of this sum, $75,000 went to repay a loan of the Annapolis Banking 
& Trust Co., whose president was James A. Walton, treasurer of the college. 
The loss was $114,119.77. <A. further loss of $48,138.37 is estimated on a col- 
lateral loan to Mr. Walton personally, which was allowed to become under- 
margined (pp. 156 ff). 

Federal Materials, Ine. 


The Baltimore Trust Co. entered a speculative enterprise to effect a monopoly 
of the sand and gravel business in the Ohio and Mississippi River Valleys be- 
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tween Louisville and New Orleans. When the project fell through the bank 
found itself the owner of a sand company at Paducah, Ky., which it operated 
for several years at a loss. Despite this, the bank later bought another sand 
and stone company at Cape Girardeau, Mo. Frozen in these enterprises is 
$317,451.24, one-half of which is believed lost (pp. 167-74). 

Horses from Europe 


The bank was induced to lend the Laurel Park Stud Co. $225,000 on a scheme 
to import horses from Europe, to train them for racing and then to sell 
them at the Saratoga auctions. No security was taken; the enterprise proved 
a failure, and the bank delayed protective action until nothing was left, not 
even horses. An additional loss of $45,116.93 has been sustained on individual 
loans to the backers (pp. 174-85). 


Puerto Rican sugar transactions 


In September 1928 the bank lent the United Puerto Rican Sugar Co. $500,000, 
without properly investigating the impairment of its assets in a recent severe 
hurricane. Over a year later, although the first loan had not been reduced, 
another for $221,875 was made to enable the sugar company to buy fertilizer 
from the Miller Fertilizer Co., a subsidiary of the Davison Chemical Co. 

In addition, the bank invested $55,000 in the stock of a Puerto Rican bank 
formed by the sugar company and made it loans aggregating $215,806.25. 

In exchange for these claims, the bank received approximately $1 million of 
the preferred stock of the reorganized company, Eastern Sugar Associates, now 
worth about 50 percent of par (pp. 185-92). 


Il. TRANSACTIONS AFTER THE RAISING OF THE GUARANTY FUND AND PRIOR TO THE 
ADOPTION OF THE PLAN OF REORGANIZATION 


Baltimore-Gillet Co. 


The Baltimore-Gillet Co. acquired in the Gillet deal capital investments 
umounting to $1,365,278.13 in a number of subsidiaries and took over $937.23021 
of notes of these companies. Thus, the bank, the only source of the Baltimore- 
Gillet Co.'s funds, became the owner of large equities in such enterprises as a 
hotel, land developments, a garage, apartment houses, a cold-creim factory, and 
a fruit warehouse. Then, after the guaranty fund, it advanced $500,000 more to 
enable them to carry on. Nearly all of this is lost (pp. 192-208). 


Loan of $350,000 to Gillet & Co. 


In order to terminate the mesalliance with Gillet & Co., the bank permitted 
the Baltimore-Gillet Co. to lend Gillet & Co. $350,000 in 1982 for 5 years without 
security to set it up again in business, although it was known that the borrower's 
capital had been wiped out. The Baltimore-Gillet Co.’s funds had only one 
source—the Baltimore Trust Co. 

As a result of losses in subsequent operations of Gillet & Co., its receivership 
and other involved corporate maneuvers, the bank had lost $215,000 and may lost 
more (pp. 203-209). 


Loans on Baltimore Trust stock 


Customers of the bank who had bought its stock on recommendation of its 
officers, offered the stock as collateral for loans. The bank, unable to make 
such loans, referred the applicants to other banks. After the stock became prac- 
tically worthless in September 1931 the directors of the bank, on recommendation 
of Howard Bruce, took over these loans from other banks, without collateral or 
upon insufficient collateral, and without regard to the borrower's financial stand- 
ing. On these loans approximately $54,000 was lost (p. 210 ff.). Mr. Bruce’s 
position is that his predecessors’ conduct compelled this action. 

Loans to embarrassed banks 

Although the Baltimore Trust Co. was operating on borrowed capital it lent 
money to assist other embarrassed financial institutions, upon insufficient col- 
lateral, and lost $29,283.27 on Stein Bros. & Boyce Co.; $23,099.97 on Mortgage 
Guaranty Co. and its affiliate, Title Guarantee & Trust Co., and $13.587 lent for 
the benefit of the Mercantile Savings Banks (S. P. R. 8-5). 

C. W. Hendley & Co. 


C. W. Hendley, a director of the bank, subscribed $50,000 to the guaranty 
fund. Not having the cash, he borrowed $50,000 from the bank, pledging $60,000 
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of Government bonds. On January 22, 19382, Howard Bruce, without authority, 
returned Mr. Hendley’s note, which was marked “Paid,” surrendered the Gov- 
ernment bonds, and accepted a new note of C. W. Hendley & Co., Inc., unsecured 
except by the pledge of the guaranty fund certificate. 

Shortly afterward, the Hendley Co. made a composition with creditors. The 
bank lost $47,000 on this transaction; approximately $30,000 on other leans to 
this company, $3,900 on collateral loans and $17,000 on a mortgage loan to Hend- 
ley individually. The $50,000 loan was ratified by the discount committee and the 
board after the surrender of the bonds. 

Mr. Bruce and Mr. Hendley have given conflicting versions of the circum- 
stances leading to the surrender of the bonds. Even according to Mr. Bruce's 
version, his action was unwarranted (pp. 216-19). 


Bartlett Hayward Co. 


Unusual precautions were taken, even before the bank’s failure, to assure the 
Bartlett Hayward Co. the benefit of a setoff (pp. 230-7). This company’s dis- 
counted note for $750,000 was sent by the Baltimore Trust Co. to the Mellon Na- 
tional Bank in Pittsburgh for “safe keeping” to make sure that the Baltimore 
Trust Co. would not discount it or pledge it with the Reconstruction Finance 
Corporation, thereby jeopardizing the debtor’s right of setoff in the event of the 
bank’s failure. 

The Bartlett Hayward Co., the Koppers Co., which controls it and the Mellon 
National Bank are all dominated by the Mellon interests. Thus, the note was 
placed substantially in the custody of the debtor. Indeed, before it was paid, it 
was actually delivered by the Mellon National Bank to the president of the 

Sartlett Hayward Co. 

Its deposit balance of $421,343.85 was set off against its note on March 14, 1933, 
although less favored borrowers whose papers had been pledged to the Reconstruc- 
tion Finance Corporation which held four-fifths of the notes rediscounted by the 
bank, were denied a setoff until the following year. The difficulty did not arise 
in respect to the notes rediscounted with the Federal Reserve bank. 

Howard Bruce explains that this unusual treatment by his bank of the $750,000 
note of a company with which he was connected, occurred against his will and 
that he consented only to avoid the threatened withdrawal of the deposit, which 
would have been disastrous to the bank and would have subjected him to greater 
criticism. He also points out that other companies in which he was substantially 
interested did not withdraw their deposits and did not take similar precautions 
to assure themselves favored treatment. 


III. ANALYSIS OF THE BANK’S POLICIES AND CONDUCT OF THE DIRECTORS 


The most striking fact disclosed by the investigation, persisting throughout the 
life of the consolidated institution, is that control of the bank’s policies was al- 
lowed to gravitate into the hands of the executive officers and to remain there 
without suitable restriction or supervision, even in the face of repeated and un- 
mistakable danger signals. 

Mr. Norton’s promotional activities did not serve as a warning. Although 
superseded as president, he was allowed as vice chairman of the board to involve 
the bank in further losses. The same unbounded faith was placed in Mr. Sym- 
ington, a successful industrialist, but as yet untried as a banker. 

Even after the disastrous revelations of the summer of 1931, when Howard 
Bruce was made chairman of the board and chief executive officer, the same 
unquestioning faith was exhibited; no independent action was taken by the 
directors to inform themselves, but they were content with whatever information 
the officers chose to present to them. The bank was, in fact, a one-man institu- 
tion (pp. 535 ff.). 


Failure of directors to make examinations 


The directors did not observe the bylaws requiring them to cause examinations 
to be made of the books and affairs of the company with or without notice to any 
of the officers. This bylaw, made optional in 1929, was likewise ignored (pp. 
2983 ff.). 


Investment losses 


Analysis reveals that the Baltimore Trust Co.’s investment policy was wholly 
unsuited to its needs and constituted an invitation to the disaster that followed. 
Of the $18,529,616.31 of investments, $8,944,858.72, or 48 percent, was lost (p. 


259). 
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Charts prepared especially for the report analyze the general types of invest- 
ments in which the bank’s assets were placed. Similar analyses for the year 
1950 are made for banks in central reserve cities, other Reserve cities (in which 
Baltimore is classed) and in country banks. The charts show that the distribu- 
tion of Baltimore Trust assets bears a greater similarity to that of country banks 
than to either of the other classes. 

Indeed, analysis shows that if this bank’s portfolio had been balanced as well 
as the average country banks the loss would have been less by millions of dollars, 
even assuming no greater care had been exercised in individual investments 
(p. 248). 

This maldistribution of investments was made possible by the directors’ failure 
to exercise reasonable supervision and not requiring the investment committee 
to function over a period of years. Only once, on January 2, 1929, did the board 
have before it a complete list of investments. The officers had lists from time 
to time but even these did not show the actual market value of the bank’s holdings 
(pp. 254 ff.). 

The lax investment policy not only caused a large proportion of the bank's 
assets to become frozen—it also caused the directors, seeking to offset losses or 
prospective losses, to engage in speculative investments which led to further 
heavy losses. 

The directors negligently authorized the investment of $5 million in common 
stocks in December 1929 when over $12 million (more than its entire capital and 
surplus) was frozen in bank promises and coal loans and investments alone 
(p. 260). Although the break in the stock market suggested to the board that a 
favorable opportunity to invest in common stocks was present, it seems not to 
have occurred to these gentlemen that because of this decline, it might be prudent 
to appraise their own portfolio. It is incredible that any of the directors engaged 
in private mercantile business would have neglected for years to take stock to 
ascertain losses and shrinkages. 

Stocks amounting to $3,966,795 were purchased in 1930 by Mr. Symington 
pursuant to this authorization and no subsequent supervision of the investment 
account Was exercised by the directors to observe the effect of this action. In 
the summer of 1931 the directors permitted almost $6 million more of the bank’s 
funds to be frozen in the Baltimore Co. and Baltimore-Gillet Co. so that in 1932 
and 1933 the stocks purchased in 1930 had to be sacrificed in a low market at a 
loss Of $1,768,102.31 (p. 260 ff.). 


Losses in loans 


The bulk of the loan losses of over $10 million was sustained upon a compara- 
tively few accounts. The preliminary report treated of the large policy loans, 
many of which were unsecured. No system of espionage was needed to discover 
that while the appearance of regularity was maintained many of the largest 
loans had been consummated by the senior officers and merely initialed by the 
junior officers under the direction of their superiors, and without real considera- 
tion by the discount committee. At board meetings no scrutiny was given even 
to the largest loans reported, but they were all ratified with machinelike regu- 
larity (p. 269 ff.). 


Collateral loans 


The handling of collateral accounts was most chaotic. After building a colossal 
organization, the directors neglected to take suitable steps to avoid the dangers 
of uncoordinated authority and decentralized responsibility. Each of the 19 
vice presidents was authorized to lend money on collateral, and he passed on 
securities without supervision. The discount committee did not ascertain 
whether the collateral was adequate in amount or marketable in sufficient quan- 
tities to permit liquidation without loss. The committee did not require the listed 
collateral to be reported to it, and the officers’ valuation of the unlisted collateral 
was accepted without question (pp. 272, 568). 

Nor did the discount committee supervise the subsequent handling of collateral 
to assure liquidation before it had depreciated. Not until January 1933, too 
late to avert the loss, did that committee adopt the practice of inspecting the 
collateral cards (pp. 279, 5638). 

The board never investigated the activities of the discount committee to which 
it had delegated the vital function of passing on loans. The directors could have 
learned that their discount committee was not properly performing its duty in 
respect to large loans through 3 sources: 

1. The periodic invesigations required by their own bylaws. 
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2. The criticisms contained in the examiners’ reports. 

3. The experience of large losses which began quite early. 

These should have warned the directors that the discount committee had either 
ceased to exercise independent judgment upon some of the largest matters 
or that it was incompetent in its work. None of these possible sources of in- 
formation was tapped and the directors were not awakened to their duty (pp. 
561, 562). 

Mergers with other banks 


Incredible as it seems, the bank merged with other banks without adequate 
appraisal of their assets (p. 282 ff.). The same lack of realism which permitted 
directors to go on for years without appraising their own assets blinded them 
to the possibility of loss in the acquisition, lock, stock, and barrel of assets 
of other institutions. 

Chargeoffs, reserves, and dividends 

Although chargeoffs were grossly inadequate, they nevertheless attained large 
proportions, but the directors were not moved to inquire into the causes. Analyses 
would have led to an understanding of the general course of the bank’s business, 
the type of its investments and the character of some of its large loans, and would 
not unlikely have resulted in radical changes in personnel sufficiently early to 
avert many of the losses (pp. 288 ff.). 

The directors, however, received without question the exuberant reports of the 
president; accepted without analysis the aggregate figures submitted to them; 
continued to declare dividends at the established rate and serenely assumed that 
what remained after dividends would suffice to provide against all losses. 

When the depression came in 1930 the directors adhered to the policy of “divi- 
dends first and reserves afterward,” and the chargeoffs, instead of increasing 
sharply decreased in the face of diminishing profits and increasing losses. Even 
after the raising of the guaranty fund and the setting up of the $9,400,000 reserve, 
when losses arose which were not anticipated in calculating the reserve, no fur- 
ther provision was made as common prudence would have suggested (pp. 291 ff.). 


IV. PERIOD OF LIQUIDATION 


Baltimore national bank option 


The plan of reorganization gave the Baltimore Trust Co. an option to purchase 
the stock of the Baltimore National Bank at $21.29 per share. When the option 
expired without being exercised by the trust company’s directors, the Baltimore 
National Bank’s assets had a value of at least $25 per share, without considering 
the intangible value of its deposit line, or the trust or safe deposit business taken 
over from the Baltimore Trust Co. 

No attempt was made to find a customer for the option. Both severe criticism 
and vigorous defense have followed this action, and the conflicting viewpoints 
are treated in detail in the report. Later, by private sale, the Mercantile Trust 
Co. acquired a one-third interest in the Baltimore National Bank at $20 per share 
(p. 305 ff.). 


Operations from February 24, 1933, to March 31, 1936 


In appraising the work of the liquidating corporation due credit should be given 
for the industry, devotion, and intelligence bestowed by its officers upon a variety 
of problems inherited from the bank. 

Moreover, under the aggressive management of its president, Henry B. Thomas, 
Jr., it actively and diligently sought out and even created opportunities to recon- 
struct crippled businesses of which the bank had become the owner. The 1934 
report of the Comptroller of the Currency discloses that the average cost of liqui- 
dating closed national institutions has been $6.50 per $100 collected. Figures as 
to State banks are not available, but are said to be higher. Collections of the 

Saltimore Trust Corp. cost $2.06 on each $100. While costs are likely to increase, 
the favorable contrast to date is noteworthy. 

All settlements involving over $5,000 are reviewed in the report and, with few 
exceptions, appear to have been advantageous. Unlike the Baltimore Trust Co., 
the liquidating corporation reviews its assets regularly and its records are well 
maintained (pp. 320-452). 
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V. AND VI. LAW, CONCLUSIONS AND RECOM MENDATIONS 


Numerous conflicting legal standards of liability of corporate directors have 
been formulated by the courts, and these have been reviewed extensively 
in the report. Despite some divergence of opinion, it is well settled that bank 
directors must be more than figureheads; they must supervise the work of 
the officers and must be diligent in ascertaining and in keeping informed as to 
the condition of its affairs. 

They may rely upon the information and advice given them by executive 
officers whose probity and competency are not under just suspicion, but cannot 
surrender to them the responsibilities resting on directors. They must direct 
and not be led. They must heed warnings from responsible sources, and must 
see that statutes established for the protection of depositors are observed. 
Mere errors of judgment while acting with integrity, skill, and prudence, do 
not subject them to liability ; but ignorance, lack of skill, and honesty of motive 
are not sufficient defenses to negligence (pp. 454-521). 

Directors Personally Liable 

Directors are personally liable for their own negligent acts and also losses 
resulting from negligent conduct of the officers made possible by their negligent 
failure to supervise. ‘The material assembled in this and the preliminary report 
indicates that the directors of the Baltimore Trust Co. have been guilty of both 
types of negligence, and appropriate suits are recommended. 

Criminal prosecutions are not recommended because the actual knowledge 
prerequisite to a successful prosecution, as laid down in the recent Coblentz 
cases, was not present. Opportunity to know the true condition of the bank, 
accompanied by gross recklessness and inattention, while furnishing ground for 
civil actions for negligence, is not under the decisions sufficient foundation for 
criminal proceedings (pp. 522 ff.). 

The failure of the directors to supervise is sufficiently indicated in section 
III. Abdictation of control, failure to maintain adequate reserves and to make 
proper chargeoffs, declarations of dividends without a proper study of earnings 
and losses, complete disregard of examiners’ reports, failure to place any re- 
straint upon the reckless investment policy of the president, acquisition of other 


banks without examination of their assets, failure to maintain supervision over 
collateral accounts or the work of the discount committee and complete indiffer- 
ence to gross improprieties in the trust department are the more important 
derelictions of duty disclosed in that section of the report (pp. 533 ff.). 


Other acts criticized 

Other acts involving gross neglect of duty were the sanctioning of large under- 
writing commitments in remote enterprises, such as coal companies in which 
over $3 million was lost, and the blind ratification of similar undertakings 
begun by the president without authority, including the $320,000 investment in 
sand banks on the Mississippi and Ohio Rivers, $750,000 in the Baltimore Mail 
Steamship, and $1 million in International Mercantile Marine. 

Toleration of the indirect purchase of the bank’s own stock led to the Balti- 
more-Gillet fiasco in which the bank lent $5,750,000 of its funds in “repurchase 
agreements” on securities of almost no marketability and of doubtful value. 
The Baltimore-Gillet Co. was permitted to waste its substance in attempting 
to salvage subsidiary enterprises, and the sum so advanced by the bank is a 
total loss. 

The loss of $1 million on the bank stock sold to its employes is likewise charge- 
able to the directors because they permitted its accumulation by the Baltimore 
company at inflated prices when it was heavily indebted to the bank. The loan 
of $350,000 to Gillet & Co. was a further consequence of the original illegal 
stock purchases. Other loans negligently made are detailed in the report (pp. 
D46-576). 

Other recommendations 


The direct losses to depositors and stockholders, to say nothing of the slowing 
down of business activity in the community have been so widespread that an 
attempt should be made to formulate the lessons taught by this experience. 
Suits against directors and officers are, as a practical matter, not a complete 
or satisfactory remedy. It is important to consider what prophylactic measures 
may reasonably be adopted. 
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The writer of this report lays no claim to special knowledge of the subject, 
and the suggestions which follow are submitted as a modest contribution to 
the problem of preventing like catastrophes in the future. No attempt is made 
to deal with the more abstruse problems of finance, but merely to present a few 
fairly obvious protective measures. 


Limiting ratio of deposits to capital 


Large capital investment is a safeguard only if it forms a relatively large 
percentage of total resources. Under the present law the State authorities 
have no power to fix the ratio of deposits to capital. This should be remedied. 


Segregation of banking functions 


A State bank may still engage in commercial and investment banking, al- 
though the practice has not ben pursued since 1933. The State law should 
contain the same prohibition as the Federal law. Indeed, many thoughtful 
persons believe that, to avoid abuses, a complete separation of the trust, savings, 
investment and commercial banking functions should be required, since they 
are governed by entirely different principles. 


Limitations on investments 


Limitations should be put on the amount and type of bank investments. Like 
national banks, State institutions should be prohibited from buying stocks. 
Banks should not be permitted to invest in bonds customarily rated lower than 
Baa, except in special and supervised circumstances. Moody disapproves of 
securities rated below “A” as bank investments. Investments in bank premises 
and the retention of other real estate should be further restricted as well as the 
power to lend money on mortgages. Second mortgages should be prohibited. 


Statements of condition 


Many deliberate window dressings of the Baltimore Trust Co. would have been 
prevented if bank statements were required to be more informative. Conceal- 
ment by broad generalization prevented depositors from discovering, before it 
was too late, that their money was being diverted from normal banking to operate 
coal mines, sand banks, shipping lines, and other industrial enterprises and to 
gamble in common stocks. The ruinous purchases of the bank’s own stock 
through the Baltimore company were also made possible because the public was 
kept in the dark. 

Depositors now can learn of the bank’s condition only from common rumor, and 
even good banks may innocently suffer. Howard Bruce makes a valuable sug- 
gestion, that statements show the average figure for the preceding 30 days. 

Every bank statement should publish the investment portfolio and give both 
the market and cost price of each item. Reserve accounts should not be lumped, 
but should state clearly their purpose. If the reserve is against fluctuation in 
assets, this should be stated; but if it is merely a segregation of dead accounts 
or fairly certain losses or for other accrued items, it should not be allowed to 
masquerade as something else. The bank commissioner should have authority 
to require the publication of additional information. 


Amendment to criminal law 


Proof of actual knowledge of the falsity of representations should not be re- 
quired to convict officers or directors who have falsely represented their bank’s 
condition. The public is as effectually defrauded by false statements recklessly 
made as by those made with actual knowledge of their falsity. 


Strengthening the banking department 


The State banking department should be strengthened by giving the com- 
missioner power, with the approval of the banking board, to adopt additional 
rules and regulations having the force of law. The commissioner should also 
have authority to remove any officer or director who has violated any law or 
regulation, or for neglect or incompetency. The establishment of branches and 
the inauguration of major policies should require the approval of the com- 
missioner. 

He is now powerless to prevent unsound practices except when they threaten 
capital impairment. Unless broad power is given to prevent and correct im- 
proper tendencies, which today merely affect liquidity, but tomorrow may impair 
solvency, regulation cannot become genuinely vital and protection will remain 
largely illusory. 
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Investigations into failures 


When a bank fails it should be the duty of the equity court to institute promptly 
a thorough investigation to ascertain the causes, even before receivership in 
cases where a plan of reorganization is adopted. The bank commissioner should 
have the responsibility of showing that the failure could not have been prevented 
by proper steps on his part—a reasonable burden after he has been granted 
broad powers of regulation. 

Directors 

An alert and inquiring board is indispensable to the proper protection of the 
depositors. The depositor relies upon the directors. He recognizes them as the 
city’s leaders—its financial chieftains, men of distinguished rank in the com- 
mercial and industrial enterprises of the city, and perhaps also in its political 
and social life. Their names symbolize protection and security to the depositors. 
The symbol should not be allowed to become an illusory form. Directors should 
not be permitted to descend to the role of “financial gigolos.”. Their names serve 
to attract depositors and this is entirely proper, provided their personal prestige 
isnot allowed to become a snare. 

It is not unreasonable to require directors to supervise at least the major 
transactions of the bank, to familiarize themselves with, to guide and when 
necessary to modify its policies. It would perhaps be desirable to limit the 
number of directors and pay them more liberal compensation. 

Eraminers’ reports 

The law should require that when an examiner's report is transmitted to a 
bank a committee be at once appointed to consider any criticism it may contain. 
Each director should set forth his views on the question and his explanation or 
proposal of the remedy for the matter complained of. 

Outside audits 

In large banks directors cannot personally examine all the transactions and, 
therefore, outside audits are indispensable. These audits should show not only 
book values but the actual value of every asset, and directors should be required 
to certify that they have read them before being permitted to vote for a dividend. 
Directors’ bonds 

Under the present law a director who holds $500 worth of stock is qualified 
to administer tens of millions of dollars of other people’s money. In order to 
insure a higher sense of responsibility directors should be required to give bond 
for a moderate amount, which would be unconditional in the event of the bank’s 
failure, as the stockholders’ liability has been in the past. Bond is now required 
in more modest calling than that of a bank director: e. g., pawnbrokers, auc- 
tioneers, master electricians, boxing promoters, and notaries. 

Legislation, however helpful, is not a magic panacea. On the other hand, 
bank failures are not inevitable. An increased sense of responsibility in those 
who administer other people’Ss money must, in the last analysis, be our chief 
reliance. The courts, by firmness in appropriate cases, provide a powerful 
stimulus to that end. 


{From the Sun, Baltimore, January 25, 1936] 


SOBELOFF’S SUMMARY OF His PRELIMINARY BALTIMORE TRUST REPORT 


The following 5,000-word summary of his preliminary report on 
the affairs of the old Baltimore Trust Co. was filed yesterday in cir- 
cuit court No. 2 by Simon E. Sobeloff along with the report itself: 


The limitations of a summary of a report approaching in length 500 pages 
make it possible to sketch only in broadest outline the most significant factors 
in the failure of the Baltimore Trust Co. Many persons who are intimately 
connected with certain features of the story will doubtless be dissatisfied because 
of omissions or emphasis; but any failings in this regard are inherent in the 
nature of the task, and the fuli report, which is filed by order of court as a public 
record, must be referred to for the complete discussion of these matters. 
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THE STATEMENT OF DECEMBER 31, 1932 


The last statement published by the Baltimore Trust Co., December 31, 1932; 
showed capital, surplus, and undivided profits of $10,655,899.33, and general re 
serves of $7,960,941.25 (p. 11). It indicated that depositors were secure, that 
the guaranty fund holders could hope for ultimate payment and that the stock- 
holders had a net equity of $2,900,499.33 out of their original capital of $6,250,000 
(pp. 12-13). . 

But the members of these three classes, vitally interested in the welfare of the 
bank, have since had a rude awakening. Mr. Henry B .Thomas, Jr., president of 
the Baltimore Trust Corp., liquidator of the Baltimore Trust Co., values the 
entire remaining assets having a book value of $40,614,708.01 at $11,580,836.96. 
The balance of $29,033,051.03 is lost. Some portion of the loss occurred since 
December 51, 1932, but the bulk of it was already incurred before that date 
(p. 13). 

One should not infer from this that the Baltimore Trust Co. sustained a loss 
of $29 million on $40 million worth of business transacted by it. If the losses 
had been at this rate, that is, $8 out of every $4 invested, the performance could 
not have lasted very long. The losses resulted from operations extending over 
a number of years. Forty million dollars is the cost of the residue of assets, and 
their actual and realizable value is $11 million. 

Justice to Mr. Howard Bruce requires us to bear in mind that nearly all the 
losses hereinafter considered occurred in respect to loans and investments made 
before he entered the Baltimore Trust Co. as an officer. His administration will 
be fully reviewed in the final report. 

After the guaranty fund was raised an appraisal of the assets was made in 
October 1931, and a reserve was set up in the amount of $9,400,000 for losses and 
depreciation. Although subsequent statements showed an account called general 
reserve in similar accounts, they were based not on a reappraisal to reflect the 
true condition, but on book figures with the reserve of 1931 less chargeoffs 
through actual bankruptcies. No additional reserve was set up against invest- 
ments, though seriously depreciated, and even unsalable, if they were not actually 
sold (p. 14). The present case is a perfect illustration of how the assets of 
a bank may have been dissipated without the knowledge of the depositor or 
stockholder who relies on its published statements (p. 15). 

Not only did the oilicers and directors of the Baltimore Trust Co. delude the 
public as to its financial condition; they even deluded themselves. Never before, 
nor since the appraisal of October 1931, did they have the curiosity or the caution 
to take stock of the bank’s assets as a merchant would of his inventory (p. 16). 


QUFST FOR BIGNESS 


The Baltimore Trust Co., as finally constituted, was the product of the ambi- 
tion of Baltimore bankers to build a large financial institution through several 
mergers Which are traced in detail in the report (pp. 18, 22-42). The oificers 
of the merging institution were taken over, and the tendency, almost invariably, 
was for the equalization of salaries of officers of equal rank on the basis of the 
higher rather than the lower rate. By January 1930, the salary list had grown 
to $1,044,325 per year, and the bank had a president, an executive vice president, 
19 vice presidents, 14 assistant vice presidents, and 17 assistant secretaries and 
assistant treasurers, beside a chairman of the board and a chairman of the execu- 
tive committee (p. 45). 

The policy of sprinkling branch banks over the city was a gross folly, and 
reminds one of the race for gasoline-filling-station sites. This, too, was a factor 
in the fall of the Baltimore Trust Co. 

When the bank had achieved great size, it began to look outside of Baltimore 
for opportunities to employ its funds. It eyed enviously the huge profits, real 
or apparent, of banks in other cities which, at that time, were underwriting 
and selling issues of securities (pp. 19-20). 

There was pressure for big business to meet the overhead which reached the 
high of $1,721,174.98 per year in the early part of 1931, and the bank accepted 
loans and entertained business which, it is reasonable to suppose, they would 
have scrutinized more carefully under normal conditions (p. 46). 

A building was erected at a cost of $6,969,010.56, and the bank allocated 
approximately $300,000 per year as the rent for its own quarters (pp. 47-64). 
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POLICY COMMITMENTS 


During the presidency of Eugene L. Norton, and that of Donald Symington, 
loans were extended, especially to out-of-town enterprises, with a profligacy 
that now seem incomprehensible; capital investments were made in businesses 
entirely foreign to the ordinary functions of a bank; investment commitments 
were made with a reckless abandon that is perfectly shocking, and the ambition 
to be the biggest institution of the South and to teach the people of that part of 
the country that “Baltimore is their New York” led to egregious follies. Loans 
were made on equities and second mortgages on real estate and insufficiently 
secured collateral loans. The confidence of the board of directors in the president 
blinded them to the wisdom of many of his proposals, which were accepted and 
approved almost without question (pp. 85-88). 

At no time except in this period would an unsecured loan have been made for 
the purpose of purchasing a seat on the New York Stock Exchange. Only in the 
expansive mood of this unparalleled period could anyone have undertaken or 
tolerated a commitment of 33 million (later reduced to three-quarters of a 
million) to launch the Baltimore Mail Steamship Co., or of a million dollars 
in the common stock of the International Mercantile Marine Co., or of $1,200,000 
to supply capital to the Glenn L. Martin Co., without the precaution of definite 
urrangements for proper distribution of its notes. The harvest of this sowing 
Was hearer at hand then anyone realized (pp. 86-87). 


BEGINNING OF THE DECLINE 


The new building which was to overtower the homes of competing institu- 
tions, instead of being a symbol of strength and instilling confidence, served 
as a reminder that the Baltimore Trust Co. had invested in this single prop- 


erty an amount exceeding half of its entire capital and surplus. This striving 


for size was making an unfavorable impression. The bank’s liquidity had been 
impaired by other investments, notably the investments in the coal properties 
which, by this time, had attained an aggregate of nearly $3 million (p. 85). 


BALTIMORE CO. AND BALTIMORE-GILLET CO, 


The Baltimore Co. plays an important role in the history of the Baltimore 
Trust Co. Two factors combined to bring this company into being. The first 
was the desire to have a subsidiary which could handle the purchases of the 
Baltimore Trust stock which had earlier been made by Donald Symington, syndi- 
cate manager, as agent of the Baltimore Trust Co. It was felt that unless the 
price of this stock was maintained by syndicate operations, public confidence in 
the institution would suffer, and the subsequent withdrawal of depositors would 
embarrass the bank. The trust company could not legally acquire its own 
stock, and the Baltimore Co. was used as the bank’s instrument so that it could, 
with seeming regularity, continue these purchases. 

The Baltimore Co. served also as the investment banking subsidiary of the 
Baltimore Trust Co. (pp. 88-89). 

The Baltimore Co. issued 625,000 shares of its stock which were distributed 
among the stockholders of the Baltimore Trust Co. share for share. In exchange, 
the Baltimore Co. received $250,000 of marketable securities and 100,000 newly 
issued shares of Baltimore Trust stock which were made to appear to be worth 
$3.750,000, although there was no real market for the stock at this price. An 
other $1 million appears in the capital structure of the Baltimore Co. which no 
one connected with it has been able to trace or explain. Apparently it never 
had any real being (pp. 88-91). 

The Baltimore Co. borrowed from time to time several million dollars from 
New York banks with Baltimore Trust Co. stock as collateral on the basis of 
its inflated value (pp. 91-92). When the New York banks became restive they 
were paid off by the Baltimore Co. with funds derived from the Baltimore Trust 
Co. (pp. 106-107). 

Every director of the Baltimore Trust Co. was also a director of the Balti- 
more Co. at whose board meetings these transactions were reported, as well as 
further purchases of Baltimore Trust stock until the Baltimore Co. held an 
aggregate of 169,000 shares (pp. 98-99). This was in addition to 32,000 shares 
purchase on the market and later sold to officers and employees under a stock- 
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purchase plan (pp. 100-102, 111-114). This stock acquired on the market at 
a cost of from $35 to $40 per share was, after the collapse of the market for 
such stock, settled for on the basis of $10 per share paid by officers and $3 per 
share paid by employees. This alone involved a loss of $1 million (pp. 102-105). 


BALTIMORE-GILLET DEAL 


In June 1931, in an effort to disgorge the accumulation of Baltimore Trust Co. 
stock, the Baltimore-Gillet deal was resorted to. One hundred and fifty thou- 
sand shares of Baltimore Trust Co. stock were transferred to Gillet & Co. for 
securities and property which they valued at $4,500,000. A new company was 
formed, known as the Baltimore-Gillet Co., whose entire capital stock was issued 
to the Baltimore Co. and later placed with the Baltimore Trust Co. as security 
for a loan of $3,250,000. This loan was used to pay the New York banks and 
debts of Gillet & Co. assumed by the Baltimore Co. under the agreement ; also to 
repay the Baltimore Trust Co. money borrowed by the Baltimore Co., largely 
for the purchase of Baltimore Trust Co. stock which had, in the meantime, 
become greatly depreciated in value (pp. 105-107). 

Other loans, aggregating $2,500,000, were made by the Baltimore Trust Co. to 
the Baltimore-Gillet Co. for the specific purpose of enabling the latter to engage 
in operations in the stock market in the hope that it would make a “killing.” 
Unfortunately, the perversity of the market frustrated this hope and a loss of 
almost $2 million resulted to the bank from this operation alone. The $8,250,000 
loan to the Baltimore Co. was also lost. Of the total of $5,750,000 of such loans 
to the Baltimore Co. and the Baltimore-Gillet Co., not more than $600,000 is 
expected to be salvaged (pp. 108-110). 

The foregoing is a frank and untechnical version of the dealings of the Balti- 
more Trust Co. with the Baltimore Co. and the Baltimore-Gillet Co. The records 
of these corporations are couched in the sedate language and forms customary 
in financial manipulations conducted under proper legal guidance. Loans were 
disguised as repurchase agreements and a number of indirections were resorted 
to to accomplish the desired purposes (p. 110). 


EFFORTS AT RETRENCH MENT 


On June 1, 1931, the directors seemed for the first time to have sensed the 
necessity for the scaling down of administrative costs. Mr. James Bruce became 
president on that date and in a short time reduced overhead at the rate of about 
$500,000 per year, but by the summer of 1931 confidence in the Baltimore Trust 
Co. had been seriously impaired (p. 119). It had become known that the com- 
pany settled at a cost of $600,000 a suit in which mismanagement of certain 
corporate trusts was alleged. The Gillet deal had made an unfavorable impres- 
sion. During that summer the depositors withdrew $30 million, and in September 
the withdrawals assumed the proportions of a run (pp. 120, 174). On September 
18 the clearinghouse made an ineffectual effort to bolster confidence in the Balti- 
more Trust Co. by publishing a reassuring advertisement (p. 121). On Septem- 
ber 18 the leading bankers of the city were called in to advise with the officers 
and directors on measures to be taken in the emergency. That night the visiting 
bankers made an examination of the bank’s assets and sanctioned a loan of 
$15 million from New York banks on condition that a “cushion fund” of $5 million 
be raised (pp. 121-123). 

On Sunday, September 20, $7,755,400 was subscribed as a guaranty fund (pp. 
125-133). 

THE VALUATION OF OCTOBER 1931 


In October 1931, Messrs. Howard Bruce, Albert H. Dudley, and Edwin G. 
Baetjer made an independent, comprehensive appraisal of all the assets of 
the Baltimore Trust Co. and set up a general reserve of $9,400,000 (p. 135). 

In reviewing the work of this committee I am not unmindful of the vast dif- 
ference in conditions between then and now. It would be grossly unfair to 
criticize them for not knowing in 1931 what is only too well known in 1935. 
But it is not unfair to state what their findings were in 1931 and to compare them 
with the facts as they have developed, and to call attention, where necessary, to 
certain conditions which were apparent in 1931, but were overlooked or disre- 
garded by the committee. The assets on which they anticipated a loss of 
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$9,498,000 show a loss (realized and estimated) in the 1936 valuation of approxi- 
mately $28,900,000. This tabulation will make the comparison more graphic. 


Losses ac- Losses ac- 

cording to cording to 
1931 August 1935 

valuation valuation 


tne at as ad att $3, 698, 000 $10, 200, 000 


Investments. MS cia tpdeglaeea bis ba 5, 800, 000 13, 900, 000 
AON Ch I I as hii ini tigale nies asta tlaciatlca intial acacia - cael 4, 700, 000 
Ohi thd ch ids 5 2 och ie cebu eh ae ae. ae 9, 498, 000 28, 900, 000 


| 

The disparity between the two sets of figures is due, in some instances, to 
incorrect valuation in 1931, and, in others, to subsequent depreciation and it 
should be borne in mind in fairness to the appraisers that they were not valuing 
for liquidation purposes but for a going concern (p. 137). 

There is no question of the good faith of these gentlemen, although in their 
optimism they misjudged the losses by many millions of dollars. It is, however, 
proper to say that in some instances that have been pointed out in the report 
the information available to them in 1931 should reasonably have indicated losses 
in excess of those recognized by them. Misled by the notion that we were in 
a “temporary recession” they failed to note Ceclines in the value of many 
securities, substituting cost for market or intrinsic value in making their ap- 
praisal (pp. 1837-142). In this they went further than the admittedly lenient 
standards established during this period by the Comptroller of the Currency and 
the State banking departments for their examiners (pp. 146-150). Many of 
the securities they valued at cost would have been worth far less than cost even 
if general conditions had been more nearly normal, for these securities never had 
a market and the absence of a market at the time of appraisal was not an impor 
tant factor. Nevertheless, in appraising certain of these securities the absence 
of a market was taken as suflicient justification for valuing at cost or even 
higher (pp. 142-148). 

The valuation placed on the repurchase agreements with the Baltimore Co. 
and the Baltimore-Gillet Co. was certainly not justified covering as they did, 
in large measure, securities such as the common stock of the St. Paul Garage, 
the Greenway Apartment Co. and others for which there was no market. The 
complex affairs of the Baltimore Co. and the Baltimore-Gillet Co. cannot be 
analyzed in this sunmary, but the matter is treated in detail in the report (pp. 
145-145 ). 

The present comment is not directed to the fact that they failed to foresee the 
future. The point is that they failed to take into account events which had 
already happened. To fail to foresee the future collapse of values is pardonable, 
for prescience is not to be expected even of experts; but to disregard completely 
losses already incurred was under the circumstances palpably wrong (pp. 145 
146). 

They set up no reserve for possible loss on the Baltimore Trust Building, 
and this is not criticized, because they were valuing a new building for a going 
concern ; but neither did they set up a reserve for the substantial depreciation 
in other bank properties due to obsolescence, although such dednections had been 
taken for income-tax purposes (pp. 150-152). Many of the loans appraised 
at full value were known to be impaired ; some of them had been in the bank for 
a number of years and had been repeatedly criticized by the bank examiners 
(pp. 138-141). 

The appraisers think it shonld be observed that the bank examiner’s report of 
June 1931, only a few months earlier, recommended a chargeoff of only 
$1,363,010.40. This is a fact to be noted, but because of circumstances discussed 
in detail in the preliminary and supplemental report (p. 9), the examiner’s 
report of June 1931, has no particular significance as a contemporaneous 
appraisal. 

The appraisers also refer to the opinions expressed by the visiting bankers 
on September 18 and 19, 1931, as a fact to be considered in forming an opinion 
of their work. There is today no little divergence in the recollection of the 
gentlemen who participated in the dramatic events of September 18 and 19 as 
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to the opinions they entertained and expressed at that time. I am glad to refer 
to the matter and regret that space does not permit more detailed consideration 
here (supplemental report, p. 11). 

It may be added that Mr. Baetjer has not demanded or received compensation 
for his arduous and time-consuming labors. And, as indicated in the report, Mr. 
Howard Bruce, who has no part in creating the problem, was called in at a 
critical time, has devoted several years of untiring effort to the attempted rescue 
of the bank from an inevitable failure, and has personally and through his com- 
panies sustained heavy loses. These circumstances should not be obscured or 
overlooked. 

I have not the slightest desire to impugn their motives, or to minimize the 
difficulties or magnify the mistakes of their valuation. My only purpose is to 
record what seem to me significant details of an important event in the history 
of the Baltimore Trust Co. 


DISREGARD OF WARNINGS IN EXAMINER'S REPORTS 


The exact relation of the bank examiners and the officers and directors of the 
bank, respectively, to the responsibility of maintaining the bank in a sound con- 
dition seems to be a subject on which there is considerable disagreement (p. 175). 
The State banking department seems not to have objected to any of the major 
policies of the Baltimore Trust Co., such as the erection of the building, the rela- 
tions of the bank with the Baltimore Co. and the Baltimore Gillet Co., the invest- 
ments in coal properties in which more than $3 million was lost, the investment 
of three-quarters of a million dollars in the Baltimore Mail Steamship Co. or $1 
million in the common stock of the International Mercantile Marine Co. or the 
long-time capital loan of approximately $1 million to the Glenn L. Martin Co. 
(p. 176). 

The directors made no independent investigation into the affairs of the bank, 
relying on the public authorities (p. 175). These authorities, on the other hand, 
received the published reports of the bank, examined them for statistical pur- 
poses, but failed to compare them with the findings of their own examiners. In 
many instances the examiners’ reports were not laid before the directors and 
the directors seem not to have noticed the omission (p. 177). The examiners 
reported to their superiors that the reports had not been laid before the board, 
but these officials took no action (supplemental report, p. 27). Important criti- 
cisms of the examiner, even when concurred in by his superior, the bank com- 
missioner, in many instances failed to result in action because the commissioner 
accepted general assurances of the bank's officers of the soundness of the insti- 
tution (supplemental report, p. 25). 

On at least one occasion, an examiner, noting the large loans to the Baltimore 
company, requested an opportunity to examine its books, and this was refused 
(p. 182). The bank commissioner did not press the matter. 





BANK STATEMENT OF JUNE 30, 1932 











After the bank had received the examiner’s report, dated March 28, 1932, ree- 
ommending chargeoffs of $8,574,224.48, which would have wiped out the reserve 
account, the bank officials published their statement of June 30, 1932, without this 
chargeoff and showed a condition substantially the same as the preceding Decem- 
ber (pp. 187-188; supplementary rept. p. 20). The examiner’s recommendation 
was moderate even in the light of existing conditions. It is fair to say that a 
conference had been held on June 15, 1932, by the officers and certain members 
of the executive committee of the bank with the State bank commissioner, the 
Federal Reserve agents, and members of their staffs. At this conference the bank 
officials demurred to the chargeoff and the supervisory officials acquiesced. It 
appears, however, that their acquiescence was influenced in part at lease by rep- 
resentations made by one of the officials of the bank that there was no substantial 
loss in the Baltimore Co. and the Baltimore-Gillet Co. repurchase agreements 
(supplementary rept. p. 25). 

Had the bank commissioner known of the extent of the loss in these repurchase 
agreements it is not unlikely that he would have required the bank to raise addi- 
tional capital in order to continue operations. 
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DIVIDENDS 


If proper reserves had at all times been maintained, at least some of the divi- 
dends paid could not properly have been declared (p. 191). Im Mr. Norton's 
regime almost no thought was given to reserves. Mr. Symington prides himself 
on having put into the reserve all earnings in excess of dividends. It seems not 
to have occurred to him or to the board that duty required them first to establish 
adequate reserves and thereafter, if there should be an excess, to declare a divi- 
dendf. If there had been periodical detailed and conservative valuation of assets 
with sufficient reserves for losses, there would have been no profits and no divi- 
dends during the large portions of the period under consideration (p. 198). 


OFFICERS’ AND DIRECTORS’ HOLDINGS OF THE BALTIMORE TRUST CO. STOCK 


More directors actually increased their holdings of Baltimore Trust stock than 
decreased them. The transactions of each are treated in detail in the report 
(pp. 199-206). 

DEPOSITS AND WITHDRAWALS BY DIRECTORS 


Viewed from all angles, it seems fair to conclude that, on the whole, directors 
did not avail themselves of their presumed inside knowledge of the bank’s affairs 
to secure for themselves and their companies preferences over other depositors 
by heavy withdrawals. The individual cases that require explanation are fully 
discussed in the report (pp. 207-213). 


EUGENE L. NORTON 


Mr. Norton, practically single handed, promoted the Atlantic Trust Co. in 1921. 
Through his energies, 2 consolidations with older and better established banks 
had been effected by 1925, and the new institution soon had over $50 million in 
deposits. In the merger of the Atlantic Exchange lank & Trust Co. with the 
Baltimore Trust Co. the latter institution gave its name to the consolidated com- 
pany, but its spirit was supplied by the former (pp. 22-25). 

Mr. Norton lost the confidence of his board because of his lack of conservatism 
(his most serious blunder was in the coal investments which he brought into the 
bank), and he was supplanted by Mr. Symington in January 1927 (p. 25). 

Mr. Norton had an interest in several enterprises for which he negotiated 
loans from the Baltimore Trust Co., and he now owes it over $100,000 (pp. 214 
220). He has written me the following: 

“IT might mention that if at any time up to the fall of 1930 the loan department 
had made a demand on me to take up these loans, or my own personal loan, I 
was in a position to do so. 

“It is my opinion that the collateral loans of the trust company should have 
been looked after in a more hardboiled manner than they were, and that many 
of them should have been called and the collateral sold before they went under 
water (p. 220).” 

For the president of a bank to defend nonpayment of loans which he made him- 
self, in some instances apparently without observing the usual formalities, on 
the ground that the officers who served under him, and his successors, did not 
press him vigorously, is so extraordinary as to require no comment (p. 221). 


DONALD SYMINGTON AND PATAPSCO CORPORATION 


When he became president of the Baltimore Trust Co. in January 1927, Donald 
Symington was a man of weaith and substantial income. Although without 
banking experience, his reputation as a businessman was very high. The direc- 
tors of the Baltimore Trust Co. believed Mr. Symington would bring to the 
presidency the conservatism which Mr. Norton lacked: yet it was during his 
administration that blunder after blunder was perpetrated which, added to those 
of the former administration, led to the decline and ultimate collapse of the 
Baltimore Trust Co. 

Mr. Symington was responsible for the great increase in the coal investments. 
The disastrous speculations in Baltimore Trust stock through syndicates and the 
Baltimore Co. were conducted by him. The building was constructed during his 
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administration and the repurchase agreements were arranged under his direc- 
tion. 

He made a number of other large investments unsuitable for the bank without 
prior authority of the board, but with a single negligbile exception, all these com- 
mitments were ratified by the directors without question. 

Mr. Symington had many transactions with the bank through his holding com- 
pany, the Patapsco Corp., and its subsidiaries. Loans to these companies at one 
time exceeded $2 million. The Patapsco Corp. now owes the bank $674,668.65 
most of which is lost. 

Business reverses which followed the undertaking of these obligations have 
wiped out his large fortune. The United States Government has a lien for an 
income-tax claim against all his properties. 


LOSSES IN COAL INVESTMENTS 


One of the greatest disasters suffered by the Baltimore Trust Co. is the loss of 
nearly $314 million arising from its various transactions in the financing and 
operation of coal companies. All these transactions have been carefully traced. 
The story is confusing because of the mass of detail, changes in names and cor- 
porate form of these companies, consolidations, refinancing and similar opera- 
tions. The loans and investments were bad in their inception and should never 
have been made. The losses were for a long time concealed by faulty appraisals 
and by fictitious entries, apparently reflecting a mere switch in securities. These 
accounts had their inception in Mr. Norton’s presidency and were greatly in- 
creased in Mr. Symington’s regime (pp. 249-292). 


INDIVIDUAL LOANS AND INVESTMENTS 


It is not possible within the compass of this summary to do more that allude 
to a few of the loans and investments upon which losses have been sustained. A 
loan of $525,000 with a resultant loss of $404,000 was made to the J. Ray Arnold 
Cypress Co., a lumber concern, located in Groveland, Fla., more than 1,000 miles 
from Baltimore. When the loan was made most of the debtor's assets were sub- 
ject to two issues of bonds secured by mortgage (pp. 306-315). 

Loans to L. 8. C. Corp., investment bankers, in excessive sums, coming from 
the Century Trust Co., resulted in losses of $121,000. The trust company pro- 
moted certain bonds and loaned on this security more than it was paying for 
similar bonds at about the same time. This case illustrates the unwisdom of per- 
mitting a financial institution to function both as investment banker and bank 
of deposit (pp. 400-404). 

Loans to the Rucker Bonded Warehouse Co., resulted in a loss of $130,973.25, 
aggravated through speculation by the borrower in cotton “futures” with the 
sanction of the Baltimore Trust Co. (pp. 411-415). 

The uncollateraled loan to J. A. W. Iglehart to purchase a seat on the New 
York Stock Exchange resulted in a loss to the bank of $368,000. This is one of the 
most bizarre of all the loans made by the Baltimore Trust Co. and is, as far as 
I know, without precedent in banking practice anywhere (pp. 428-432). 

The Baltimore Trust Co. lost $333,000 on a loan to Hambleton & Co. arising 
out of a joint venture in underwriting Norton Coal Co. bonds. The Baltimore 
Trust Co. lent the Hambleton & Co. the full amount of its participation, on a 3- 
year commitment, without additional collateral. No part of this sum was ever 
paid (pp. 318-324). , 

The strictly banking business transacted by the Baltimore Trust Co. for the 
National Bond and Mortgage Co. was purely incidental to its brokerage business 
with that company. Banking judgment was obscured by the mirage of promotion 
profit with a resulting loss of $155,383.23 (pp. 332-839). 

The present balance of the National Sugar Manufacturing Co., in receivership, 
is $146,445.29 (pp. 339-352). 

Loss on loans to the Poole Engineering & Machine Company of Maryland 
amounts to $97,771.18 (pp. 367-374). 

Roy C. Toombs, of St. Louis, procured a loan of over $200,000 on forged col- 
lateral. This resulted in a total loss, (pp. 374-879). 

One hundred thousand dollars was lost in loans to the McShane Bell Foundry 
Co. (pp. 324-332). 

Loans to the Victory Sparkler & Speciality Co. involved a loss of $122,609.00 
(pp. 379-400). 

Transactions with the Lorraine Petroleum Co. resulted in a frozen asset costing 
over $450,000; on which a substantial loss is anticipated. In this instance the 
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bulk of the loan was made on the security of Interocean Oil Co. bonds at par, 
substantially in excess of the price at which the Century Trust Co. bought similar 
bonds at about the same time (pp. 404-411). 

The law suit of the bondholders of the First National Co. was settled at a loss 
to the Baltimore Trust Co. in excess of $600,000. This loss was artifically con- 
cealed on the books of the Baltimore Trust Co. from August 1931 until a few 
days before the bank closed (Sup. Rep. p. 30). 

The Island Export Co. transactions cost the Baltimore Trust Co. nearly $300,000 
(pp. 482-436). 

SUBJECTS RESERVED FOR FINAL REPORT 


A number of important inquiries begun, but not completed are being reserved 
for treatment in the final report. Among these are the transaction between the 
bank and one of its directors, Mr. C. Wilbur Miller and his companies, the David- 
son Chemical Co. and the Silica Gel Corp.; the First National Co. ; the operations 
of the bank in the period from September 1931 until February 1933; the plan of 
reorganization and the formation of the Baltimore National Bank; the admin- 
istration of the liquidation by the advisory committee and the Baltimore Trust 
Corp., with particular attention to the terms of the settlements made and setoffs 
allowed. 

The final report will consider the law applicable to the facts disclosed by the 
completed investigation, together with such recommendations as may seem ap- 
propriate. 


Mr. Sope.orr (reading) : 


In view of Mr. Shankroff’s acknowledged familiarity with my report, his 
misstatement cannot be inadvertent; yet his argument is largely based on this 
incorrect premise. Such deliberate distortion and misrepresentation shows his 
accusations to be completely irresponsible. 

The Shankroff Attack on James Bruce re Hendley Transaction. 


I might say for those who have not read Mr. Shankroff’s letter, that 
he goes into a long and detailed discussion and he attacks Mr. Bruce, 
whose letter was read into the record, and involves him with a trans- 
action with which he had no connection, and this is my answer: 


Mr. Shankroff says that James Bruce, a director, whose letter the committee 
chairman read into the record, “obviously lies.” He refers to a transaction for 
which suit was filed by me and cocounsel against Howard Bruce. The odd twist 
that Mr. Shankroff gives the Hendley transaction may be based on a deliberate 
confusion of James Bruce with Howard Bruce in order to weave into his story the 
sensational allegation of Hendley’ suicide, which, even if true, would be of 
doubtful relevance. It was Howard, not James, who returned to Hendley certain 
collateral. This happened long after James Bruce had left the bank, and I 
am criticized for not suing James Bruce. Howard Bruce, who surrendered the 
collateral, was sued for this. However, in fairness I should add that Judge 
Stanton, after a full trial, found Mr. Howard Bruce not liable and absolved him 
Certainly I was not favoring either James or Howard Bruce, for both were sued. 
(James Bruce was named a defendant for other transactions and contributed 
substantially to the directors’ settlement fund.) 


tttacks ov others 


In his persistence to make these charges stick, despite the repudiation at the 
hearing— 


that is, Shankroff— 


he now finds it necessary to denounce Mr. Hospelhorn as part of a “conspiracy 
to cheat and defraud the depositors and creditors—” 


that is the man he asked summoned to prove his charges— 


to impugn the integrity of Senator Radcliffe— 
who appeared here— 
to accuse the witness Mr. Stockbridge of “doubletalk”; and to doubt the candor 


of Circuit Judge Soper by referring to him as sitting “ominiously silent” in the 
face of these charges. 


79696—A6 14 
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Ill. SETTLEMENT OF THE STOCKHOLDERS’ LIABILITY 


Groundless, too, is the charge that I represented inconsistent interests in the 
settlement of the stockholders’ statutory double liability. The court records 
show that in the latter part of 1935, while I was engaged day and night in the 
preparation of my report and was not doing any other work for the receiver, or 
indeed for any other client, a committee of lawyers negotiated with the judge 


to settle the $10 per share liability for $5. I did not participate in these nego- 
tiations. 


I might add that there was a good deal of publicity about this thing 
in the newspapers and the lawyers who represented the stockholders in 
these negotiations were Chester F. Morrow, Charles C. Page, and W. 


Conwell Smith, later chief judge of the supreme bench of Baltimore, 
now deceased. 


Mr. Shankroff accuses me of the responsibility for inadequate assessments. 
I had nothing to do with the amount of the assessment nor do I agree that it 
was in fact inadequate. No one at the time so thought. Any aggrieved party, 
whether the depositor or receiver or his counsel, or depositors’ protective com- 
mitteé, could have objected and appealed. Mr. Shankroff’s is the first chal- 
lenge. 

Mr. Shankroff chooses to ignore the fact that what I did in my limited sphere 
and what the receiver and all others connected with the Baltimore Trust case 
did, was at every turn under the watchful eye of Judge O’Dunne, a man of the 
highest integrity and alertness. Mr. Shankroff is perhaps too new in Baltimore 
to know the firm position of Judge O’Dunne in the regard of the people of that 
city. It is sheer presumption for him to suggest after two decades that he has 
found irregularities that had been overlooked by a community and its press that 
were watching these proceedings with keenest interest. 

Senator O’Manonry. Are there any questions / 

( No response. ) 

Senator O’Manonery. Mr. Sobeloff, do you wish to make any further 
statement ¢ 

Mr. Sosetorr. Yes. There is already in the record, I believe, a 
letter 1 wrote you, Senator, on February 17, 1956, which recites the 
circumstances under which I was selected to make this report and 
the general nature of my duties, and it shows that I was not general 
counsel for the receiver in liquidation of the assets. 

Senator O’Manonry. That is clear not only by your letter but by 
the testimony. 

Mr. Soznevorr. Now, there is one letter that I would like to have in 
the record. It was written by Judge Parker to Senator Kilgore on 
July 25, 1955. It speaks of me personally. I will not read that. 
It can be inserted into this record. 

Senator O’Maionry. Don’t be too bashful, under these cireum- 
stances. 


Mr. Sonevorr. Well, all right: 


I note that the President has nominated Solicitor General Sobeloff to fill the 
vacancy caused by the retirement of Judge Soper of our circuit; and I feel that 
as chief judge of the circuit, I should say that I regard this as an excellent 
appointment and am anxious that the nomination be confirmed as soon as possible 
so that Judge Sobeloff may be available for work within the circuit. The fourth 
circuit has only three circuit judges and has a heavier caseload per judge than 
any other circuit in the United States. With Judge Soper in retirement, we have 
only two circuit judges left, although Judge Soper assures me that we may 
count on him for such service as he feels able to render. Because of an illness 
among the district judges we shall not be able to call upon them for much 
assistance in the court of appeals. 

I think I should say also that I have known Judge Sobeloff well for more 
than a quarter of a century and have the highest regard for his character and 
ability. He was an outstanding district attorney during the Hoover adminis- 
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tration and following his retirement from that office argued a number of im 
portant cases before our court. His appointment as chief judge of the court 
of appeals of Maryland speaks for itself of the esteem in which he is held by 
the people of that State. The confirmation of his appointment would bring to 
our court a man of outstanding ability, of wide experience at the bar and of 
experience as a judge upon the highest court of his State. 


Now, the next paragraph I will read, because I believe it bears on 
tne question we were discussing this morning : 


[ understand that criticism has been made of Judge Sobeloff on the ground 
that, in a speech which he made before the judicial conference of the fourth 
circuit in June 1954, he stated that “the Supreme Court is not merely the ad- 
judicator of controversies, but in the process of adjudication it is in many in- 
stances the final formulator of national policy.” I heard that speech and saw 
nothing in it to criticize. That it is the proper function of the Supreme Court 
to interpret the Constitution of the United States and acts of Congress and that 
such interpretation is often the final formulation of national policy has been 
recognized so long that it has never occurred to me there could be any doubt 
ibout the matter. Chisholm v. Georgia, Marbury v. Madison, Gibbons v. Ogden, 
the Standard Oil case, the Appalachian Coals case, the Washington Minimum 
Wage case, the Mortgage Moratorium case, the Steel Seizure case, and many 
others, which will doubtless occur to you without my mentioning them, illus- 
trate what I mean and what I am sure Judge Sobeloff had in mind in the 
passage of his speech which is criticized. I see nothing in what he said that 
would justify the holding up of his confirmation and I sincerely trust that we 
may have the benefit of his services on our court as soon as is reasonably possible. 

With high personal regards and great respect, I am, 

Sincerely yours, 


JOHN J. PARKER. 


I think, Senator, the judge wrote you a letter on May 2, 1956, and 
f it has not been made part of the record, perhaps it should be. 

Senator O°"Manoney. It will be made a part of the record. 

(The letter referred to follows:) 

May 2, 1956. 
Hon. JOSEPH C. O’MAHONEY, 
Senate Office Building, Washington, D.C. 

My Dear Senator O’MAHONEY: I thank you for 
statement before the subcommittee of the Senate Judiciary Committee consid- 
ering the nomination of Hon. Simon E. Sobeloff to be one of the United States 
‘ircuit judges for the fourth judicial circuit. 

I have known Judge Sobeloff for more than a quarter of a century and have 
the highest opinion of his character and ability. He made a splendid record as 
United States attorney for the district of Maryland and following his experience 
in that office established himself as a successful practitioner of high standing 
at the bar of Baltimore City. His standing with the people of his native State 
is attested by the fact that he was chosen as chief judge of their court of appeals, 
a position which he filled with distinction and which he left to become Solicitor 
General of the United States. He is a careful and learned lawyer, a man of 
high principle and he has had wide and varied experience as a lawyer and a 
public servant. I feel that he will add strength to the judiciary of our entire 
country as well as to the judiciary of this circuit. 


I shall be glad to have this letter filed with the proceedings before your sub- 
ommittee. 


With high personal regards, I am, 
Sincerely yours, 


the invitation to make a 


JOHN J. PARKER. 


Mr. Sonevorr. I think, unless the committee has questions, I have 


nothing further. 
Senator O’Manoney. Any further questions, Senator Watkins? 
Senator Watkins. I have no questions. I am wondering, however, 


if Judge Sobeloff has said all he cares to say on the speech called to 
his attention by Senator Ervin. 
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Mr. Sosetorr. I think I have said all that has to be said. I have 
read what my views are, and I have read excerpts from that speech 
which show the sense in which I was speaking. 

I may repeat, I made that speech in the presence of all the judges in 
the circuit court, including the Chief Justice of the United States and 
about 300 lawyers mostly from the South—from Virginia, North Caro- 
lina, and South Carolina. 

There was not a single breath of criticism about it. The speech was 
later published in the American Bar Journal, and I received commen- 
dation for it. No one wrote me any comments about it, and I have 
never heard any criticisms until it was attempted to be used in, I think, 
an unwarranted misinterpretation in connection with these hearings. 

Senator Watkins. And you don’t care to repeat those comments 
that you made on the —— 

Mr. Sozsevorr. No, I think it would encumber the record unneces- 
sarily, but I may say that I illustrated the truth of my remarks by 
-ases which have been decided by the court—I could go on, but I think 
it is a very orthodox doctrine, I think lawyers will confirm this, for 
150 years, since John Marshall decided Marbury v. Madison. 

Senator Warkrns. I have no further questions. 

Senator O’Manonry. Senator McClellan ? 

Senator McCietitan. Mr. Sobeloff, will you point out to me the por- 
tion in your speech respecting “appropriate time” ? 

Mr. Sosetorr. I may repeat what I said while the Senator was out 
of the room. I was discussing the—— 

Senator McCie.ian. I do not have the exact quotation. I would 
like to have it, just so that I may have it before me. 

Mr. Sosevorr. Yes. 

Senator McCLeLtan. Well, don’t delay, just go ahead and discuss it. 

Senator O’Manonry. May I interrupt ! 

Mr. Sose.orr. Yes. 

Senator O’Manonry. I think that Mr. Hogan was getting it. 

Mr. Sosevorr. I have it. 

Senator O’Manonery. Yes, but I wanted to put it in the hands of the 
Senator. 

Senator McCLeLitan. Well, it is all right, just so long as I know what 
heisreferring to. Ican listen while he reads it. : 

Mr. Sopeiorr. Here is the paragraph [handing document to Senator 
McClellan }. 

When you read the paragraph, Senator, I will proceed. 

Senator O’Manoney. What is the first sentence of the paragraph ‘ 

Mr. Sopevorr (reading) : 

The Court may reject a case not because the case is unimportant—— 


Senator O’Manoney. Allright. Ican find it. 

Mr. Sope.orr (reading) : 

* * * but because it thinks the time is not ripe for decision. 

Senator McCLe.ian. That is it. 

Mr. Sosetorr. That is the num of it, that has been criticized. 

Senator McCLetian. Yes, as I recall. 

Mr. Sosetorr. Yes. Now, Senator; I think that the context should 
be understood. I was addressing this group of judges and lawyers. 
I was talking about the work of the Solicitor General’s office. It was 
on June 29, 1954, and I was giving them impression of the office. 
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The important thing, the most interesting thing to the bar, always, 
I have found since I went into office, is that they want to know about 
the work of the Supreme Court, and particularly they like to specu- 
late about what moves the Court to grant certiorari or refuse it in a 
particular case. 


I was illustrating the difficulties of that speculation. 
I said to them that: 


The Court, as you know, does not customarily declare its reasons for grant- 
ing or denying certiorari. There are nine minds that have been know to dis- 
agree, and none has fully revealed itself. We know that different approaches 
are possible. One Justice may vote to grant or deny certiorari for one reason, 
and another may agree with him for an entirely different reason. We are told 
on the highest authority that denial means nothing more than that four favor- 
able votes were not available. Under these circumstances, how is the Solicitor 
General to divine an overall plan of the Court in the selection of cases? There 
is no pat answer, for there are no clear criteria. What is a case for the Court is 
not precisely measurable. It has to be felt; it cannot be demonstrated. There 
are many surprises. 


Now then, I illustrated from recent experience. I said: 


At the beginning of the last term the Federal Power Commission joined with 
the Phillips Petroleum Co. in petitioning for certiorari to settle an important 
question as to the jurisdiction of the Commission in the regulation of the nat- 
ural gas industry. The petition was denied. Phillips then filed a motion for 
reconsideration. The Government declined to join in this motion out of def- 
erence for the rule which prohibits motions for reconsideration except where 
new matter is to be presented. The Solicitor General's office is perhaps more 
scrupulous in observing this rule than are some others. To the surprise of the 
profession, certiorari, though previously denied, was granted. 


Then I went on to say: 


Again, a man convicted by the State courts of New York of murdering his 
parents sought a certiorari to raise the validity of his confession. He claimed 
that with the connivance of State officers a psychiatrist ostensibly called to 
treat him had extracted the challenged confession. Certiorari was denied. 
Nevertheless, most unexpectedly the Supreme Court saw fit to review the same 
question when it was raised by the same defendant on habeas corpus in a Fed- 
eral court. 

Shortly before coming to Washington I paid courtesy calls ‘on each of the 
Justices. No two seemed to have exactly the same standards for certiorari; 
most of them said frankly that the standards defy formulation. One Justice 
told me that the sum involved had little weight with the Court, but that he 
personally was influenced by that factor. 

I asked him what was the dividing line, and he answered quite sincerely 
that when he saw the Government lose $20 million he thought the case might 
be worth looking at. He spoke this as one might confess a personal idiosyncracy. 


Then I went on: 


The Court may reject a case, not because the question is unimportant, but 
because it thinks the time is not right for decision. 

Now, that sentence has got to be taken in that context. I went on 
to show what the Court does. Now, that has been fixed upon by some 
people 

Senator McCietian. I want you to understand, I am not ques- 
tioning the truth or the accuracy of the statement. I think it may 
be quite accurate 

Mr. Sosevorr. I think it is accurate, I think so, but it has been 
sought to attribute to me a view which I do not entertain at all; 
namely, that the Court can decide at any time what the law shall be, 
what the policy shall be, and I have read this morning from a speech, 
from this speech various sentences which show that I recognize that 
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the Court has no such broad powers. That I recognized fully, that 
the Government is a government of distributed powers, and that each 
branch of the Government has to respect the functions of the other 
branches, and I said this in this very speech, that there is the obli- 
gation to respect the separation of powers, for the disregard of this 
principle would itself lead to tyranny, and I added: 


Personalized judgments to meet particular cases are, we know, fruitful sources 
of future trouble. 


Now, that is not the language of one who does not believe, who does 
not recognize—— 

Senator McC.ettan. That is in this speech ? 

Mr. Sopeorr. The same speech, and the concluding sentence, Sen- 


ator, of the same speech says, In summarizing w hat the Solicitor 
General’s job is: 


As the lawyer for the Government and as an officer of the Court acting within 
the proper limitation of his special function, his constant endeavor must be, 
without falling prey to his own fetishes, but obedient to the legislative policy 
laid down by others, to channel this mighty stream so as to strengthen the 
foundations of our society, to make freedom more secure, and to promote justice 
between man and man and between the Government and its citizens. 


And may I, Senator McClellan, read again the paragraph I read 
this morning from a speec h that I made here in Washington on Sep- 
tember 16, 1954, about 3 months after this fourth circuit speech before 
the Ninth Annual National Conference on C itizenship at the Statler 
Hotel, which was called by the Attorney General, in cooperation 
with the National Education Association and others, and there were 
present six members of the Supreme Court and a lot other judges 
and lawyers and reputable people. It was presided over by Judge 
Parker, incidentally, and this paragraph is in it. 

The theme of the speech was, Who Guards Our Freedoms? And 
the idea of the whole thing was that everybody has a role, the citizens’ 
role was important, and 1 was emphasizing that, but I was saying 
that people sometimes think that the courts can set everything to 

rights. That is a mistaken notion, that the court has limited juris- 
diecian: and this is what I said: 


Who guards our freedoms? Not the courts alone; in this area their function, 
which I reverence, is the limited one of deciding what is constitutionally per- 
missible. Strive as they may to square law with justice, by and large theirs 
is not the duty or the right to censor the wisdom of the policies made by Con- 
gress or legislatures, or even in many instances the acts of administrators. 
Although the courts have on numerous important occasions made historic con- 
tributions to freedom’s cause, informed laymen as well as lawyers know that 
courts are not empowered to set aside every law of which they disapprove, even 
when they feel that it may lead to injustice. Not everything that is unwise 
or unfair is necessarily unconstitutional. We may, and often do, chafe when 
courts decline to exceed the limits assigned them, but experience with so-called 
‘“neople’s courts” in certain other lands, where judges are released from the 
restraints of law and are free to follow arbitrary notions of justice, should 
provide ample warning of the dangers of confusing the legislative function with 
that of adjudication. 


said this morning that this is a very orthodox and traditional doe- 
— and it was my duty then and it has been my duty : and will be 
my duty if I am confirmed and it has been my opinion ever since | 


formed any opinion on the subject, and it would be my guide, 
necessarily 
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Senator McCLettan. You spoke of unhappiness, or complaining 
when the courts did not set aside a law that may be a bad law. Do 
vou share the same anxiety when the court usurps power that the 
Constitution apparently does not grant ¢ 

Mr. Sose.orr. If you are asking me whether I sanction the Court 
usurping power, of course I do not saiction the Court usurping 
power; but there is always argument abo: t what is “usurpation. 

Senator McCietxan. There is a great deal of concern about that 
today, as you know. 

Mr. Sonetorr. Yes. sir. 

Senator McCLetian. Among tifose w) o think that the Conrt has 
gone too far. 

Mr. SoseLorr. I am opposed to usurpa ion. What is usurpation is 
a matter that requires very careful consic eration. 

Senator McCLettan. Now, do you ag ee with this philosophy or 
this practice that you referred to, that the Court may reject a case not 
because the question is unimportant, but b-cause it thinks that the time 
is not ripe for decision ¢ 

Mr. Sopenorr. That is true, they do that every Monday—— 

Senator McCrenian. T am asking you’ f you agree. 

Mr. Soseiorr. They do 

Senator McCietxan. I did not say they do; I said, What was your 
view ¢ 

Mr. Soseiorr. I agree with that. 

Senator McCie.. AN, You agree with the 
by “ripe for decision” ? 

Mr. Sonetorr. Well now, let me give you an illustration. You will 

remember a couple of years ago, Senator, there was some Indian who 
was refused burial in a white cemetery, and I think President Truman 
ordered him to be buried in the National Cemetery here because he had 
served in the war; he was a veteran. 

The family sued the cemetery company for damages. They lost in 
the State court. 

They applied, after they had lost all the way, to the Supreme Court 
of Iowa; they applied for certiorari in the Supreme Court. The 
Supreme Court denied certiorari. 

Later, certain other cases having been decided, they felt that they 
ought to look at this again and they revoked their denial and granted 
it. 

I don’t say they are right in that particular instance. I am only 
recognizing that it is a correct statement; that they do consider time. 

Senator McCiecian. Well, I am asking you about the rightness or 
wrongness of it. You said that you recognized that they do. That 
being conceded, what is your position? Do you think it is right to 
refuse to pass on the cases when the issue is squarely before the Court, 
because they think the time is not ripe? 

Mr. Sosevorr. I suppose they think the time is not ripe; I don’t 
know. 

Senator McCLetian. You stated it is a fact, and I am assuming 
it is a fact. 

Mr. Sonetorr. They do; I know they do. They don’t give their rea- 
sons why they do. 








what do you mean now 
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And they have also done this, Senator: They have in one case—I 
cannot think of the name of it right now, where they granted certio- 
rari. The case was argued, and then a reargument was ordered, and 
after reargument they said—they denied it—they said that the certio- 

rari had been given improvidently ; they dismissed the case. 

Senator McCLenan, Well, that could be true, but I am just asking 
for the plain statement: 

Now, when the Court takes the position, “we won’t decide this 

‘ase it is not politically expedient at the moment, or for some other 
reason we don’t think we will decide, although the issues are before 
us,” do you think that sort of a procrastination—what I think is an 
abusive discretion, the postponement or delay—don’t you think that 
leads to chaos or confusion ? 

Mr. Sosetorr. I think there are many questions the Supreme Court 
could answer which it does not answer, and as a litigant before the 
Court 

Senator McCiecitan. You have an opinion; don’t you? 

Mr. Sosetorr. I have the opinion, though, that—and only recently I 
argued for the validity of the 1950 act which requires the Communist 
Party to register. Both sides thought that it ought to be decided. 
They gr: anted certior ari, but finally » when the case had been argued 
and they considered it, they said, “No, this is not the time to decide ‘this. 
We don’t reach that point”; and they decided it on some technical 
question. 

Senator McCieiian. Well, I can appreciate at times, with all of the 
issues not presented that maybe—— 

Mr. Sose.orr. No; the issue here was presented and argued. 

Senator McCiettan. Where the pleadings, maybe, or the record is 
not ripe for a final decision ; but where they arbitrarily act, then I don’t 
think—— 

Mr. Soseiiorr. I do not defend arbitrariness in a court or any other 
branch of the Government. 

Senator McCrietian. That is the point I am making, that in this 
case, it gives the impression—and it may be accurately a statement of 
fact, and I am not challenging it, the Court said that for some reason 
it hesitated or procrastinated or for some extraneous reason, it says 
that the time is not ripe to act on this—well now, if it is based on the 
state of the record, if the record is not complete and the record does 
not justify a final decision, then that is something different; but just 
arbitrarily to say, “We don’t want to pass on this now, we will defer 
it until some other time” , 1 don’t agree with that. 

Mr. Sosetorr. And I agree that the court ought not to act arbitrar- 
ily—but, there again, different people have different views on arbi- 
trariness. 

Senator McCrietian. I agree, each case stands on its own standards. 

Mr. Sosetorr. Yes; I myself have applied to the Court as Solicitor 
General and they granted ceriorari in Government cases, in, I would 

say, about 40 percent of our cases, roughly—I have not checked these 
figures, but it used to be much higher. 

“I am informed that it is 60 percent now. It dropped down as low 
as 40 percent a few years ago and it is now 60. It has been as high as 
70 percent or more. 

Private litigants are perhaps not as scrupulous as the Government 
in the selection of cases, because they are not responsible for future 
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development of the law, they are all constantly thinking only of their 
own cases—— 

Senator McCieiian. That is, he may take a long chance. 

Mr. SonenorF. Yes; he may take a long chance, and if a lawyer feels 
that his client can afford it and that he can get the fee, then he comes 
to the Supreme Court in Washington and he takes a shot at it, and I 
believe that they succeed in about 6 percent of their applications. 

Senator McCie.ian. In those particular cases maybe you would not 
take the chance, representing the Government interests out of defer- 
ence to the Court 

Mr. Sosevorr. I would not bother them with it. 

Now, the Court, in many cases where they rejected it, there is per- 
fectly good reason, although I might think that it was not justified: 
but I think I can say abstractedly that arbitrary conduct I do not 
defend, but I caution that what one man calls arbitrary another man 

calls correct and inevitable. 

Senator McCiecian. But this statement implies here arbitrary 
conduct. 

Mr. Sosevorr. I do not sanction or defend arbitrary conduct by 
anybody. 

Senator McCietian. But do you agree, the statement implies that 

Mr. Sosetorr. No; I don’t think it implies that they act arbitrarily. 
I would not be so presumptious. 

Senator McCLe..an (reading) 

* * * not because the question is unimportant, but because it thinks the time 
is not ripe for decision. 

Now, as I said, of course the records may reflect that it is not ripe. 

Mr. Sonevorr. That is right. 

Senator McCrettan. And, therefore, it would not ask the question 
as to whether the issue is important or unimportant. 

Mr. SoneLorr. That is true. 

Senator McCLetian. But if that record is complete, then I take 
the position that the Court has no right to defer and procrastinate and 
refuse to make decision. 

Mr. Sosevorr. The Government, as I say, being a litigant, has the 
usual disappointments of a litigant when the Court refuses to grant 
certiorari and sometimes when we oppose certiorari and they grant 
it in cases where we feel that they ought not to entertain it, we “have 
that experience, too— 

Senator McCietian. Well, I know, as a legislator—I know that 
I wish many times that certain issues would not come up in the form 
of bills that had to be voted on, but I cannot defer them, I have 
to vote. 

I think it is the duty and responsibility of the courts and legis- 
lators, too, to act when they are really faced with the issues. 

Senator O’Manonry. Well, let me say, Senator McClellan, as Mr. 
Sobeloff testified earlier this morning, the action of the Supreme Court 
is largely voluntary, it may or may not receive cases and it rejects 
many cases which litigants feel that it ought to hear; and Congress 
has not provided by law that the Supreme Court should hear all 
cases which are brought before it on an appeal from circuits or from 
any other courts. 

The statement of Mr. Sobeloff this morning was that it has been 
the policy of the Supreme Court, practically throughout its life, to 
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depend upon the circuit court as the last, as a court of final adjudica- 
tion unless there are special reasons involved. 

Now, as I see and interpret the speech that Mr. Sobeloff made, it was 
made to the judges and the lawyers of the fourth circuit. He was dis- 
cussing technical matters, which have been recognized here as being 
perfec tly valid, technical matters where the Court may decide, “Well, 
this case is not ready, so we will not handle it”—but Mr. Sobeloff has 
declared over and over and under oath and in this speech, he recognizes 
the doctrine of the separation of powers and in many responses to my 
questions he has stated that if he were confirmed to this position he 
would discharge his duties under his oath of loyalty to the Constitu- 
tion of the United States, and that would include a complete recogni- 
tion of the exclusive power of Congress to legislate under the 
Constitution. 

Senator McCietian. Well, Mr. Chairman, the only concern I have 
about this statement is that it states as a fact, and I cannot controvert 
that—but the use of the term “time is not ripe” carries with it the im- 
plications that they are not associated necessarily with the record of 
the case, that it might be an extraneous circumstance that causes them 
to conclude that the time is not ripe, and that is the part that I disagree 
with. 

I think that if the record is before the Court, then I think the time 
is ripe for decision upon the issues that are joined, and to postpone or 
procrastinate or defer or refuse to hand down a decision simply be- 

cause the time is not ripe for some extraneous reason, that does not 
as tome as the proper judicial temperament. 

Senator O’Manoney. And in the case that you mentioned, where 
it has come before the Court and there is a postponement of the deci- 
sion because of political or other reasons, that would not, in my judg- 
ment, be justifiable, either. 

Senator McCretian. That is what I am talking about, Mr. Chair- 
man, and that is what is implied here, in my interpretation of it. 

Senator O’Manonry. I don’t believe it makes that implication, be- 
because the speech was addressed to lawyers, to technical lawyers. 

Senator Warkrns. He is reciting what actually has taken place and 
speculating upon what the Supreme Court may or may not have in 
mind when it denies certiorari or grants certiorari. 

Senator McCLe.an. That is true; I was just getting his view on it. 
I was trying to get your own personal view. 

Mr. Sozevorr. I believe the Senator was asking about arbitrarily 
rejecting 

Senator McCientan. What I mean by arbitrariness—that implies 
that there were extraneous considerations, that are not a part of the 
record. 

Mr. Sosetorr. I was talking in connection with this time—let me 
illustrate the sort of thing 

Senator McCLeLian. Well, I am going to read this speech and study 
itthoroughly. I have not done it. 

Mr. Soze.orr. The sort of thing that I was talking about, and we 
have this constantly: We will apply for certiorari in a case involv- 
ing interpretation of a statute. They will decline. Why? 

Well, we don’t know. They give no reasons; but we may think it is 
because there is no conflict between that circuit and another circuit. 
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Then the same question arises later when another circuit decides 
this case contrary to the original circuit. You have a conflict. They 
may, in that case, or they are more likely in that case, to grant cer- 
tiorarl. 

Now, there have been illustrations where timing is important- 

Senator McCre tan. That is an illustration of what might be a 
valid extraneous matter that is not present in the record. 

Mr. SopeLorr. Yes. There is another illustration, Senator. We 
frequently feel—well, there is a decision made against the Govern- 
ment by the lower courts, and we do not apply to the Supreme Court 
to review it because the subject is not of recurring interest, the statute 
under which that arose has been amended or repealed. We may think 
it was decided wrong in the lower courts, but the thing is not of per- 
manent importance at that time, and yet, a few years back it might 
have been. 

Now, that is an illustration of how time affects judgment. 

Senator McCiettan. Well, I can appreciate that in your position 
you are always and should be, I think, properly so, more or less relue- 
tant to take every case decided against the Government, appeal it. I 
can appreciate that. 

Mr. Sonevorr. I could not; it would be a waste of money. 

Senator McCietian. That is right. Also, you would have to exer- 
cise discretion as to those cases that you thought were import: int, 
where you feel it was necessary to go to the Supreme Court to correct 
this wrong that has been committed. 

Senator O'Manonry. May the Chair say that, believe it or not, there 
is another nomination of a judgeship to the circuit court to be heard 


by a subcommittee of this committee. It was scheduled at 10:30, 
but in deference to the conclusion of this hearing, we have not been 
interrupted. 

Unless there are some pertinent questions, we will adjourn the 
meeting now. 

(Whereupon, at 10:50 a. m., the subcommittee adjourned.) 
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MONDAY, JUNE 4, 1956 


Untrep Srates SENATE, 
CoMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The committee met, pursuant to adjournment, at 10:55 a. m., in 
room 424, Senate Office Building, Senator James Eastland (chair- 
man), presiding. 

Present: Senators Eastland, Johnston, Hennings, McClellan, 
O'Mahoney, Jenner, Watkins, Dirksen, Welker, and Butler. 

Also present : Joseph A. Davis, chief clerk. 

The CHamman. Proceed, Senator Johnston. 

Senator Jonsron. Mr. Chairman and members of the committee, I 
want to begin from the outset of this matter. First, I want to read 
my communication to the late Senator Kilgore under the date of 
January 13, 1956. 

( The letter referred to is as follows :) 

JANUARY 13, 1956. 
Senator HARLEY M. KILGORE, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

Dear HARLEY: As you know, the nomination by the President of Solicitor Gen- 
eral Simon E. Sobeloff to be United States Circuit Judge, Fourth Cirenit Court of 
Appeals, vice Morris A. Soper, retired, has been sent to the Judiciary Committee 
again for consideration and appropriate sction. 

You will recall, last session when Mr. Sobeloff’s nomination came over from 
the President I requested time in which to conduct a study and inquiry into his 
background and qualifications for this high position in our judicial system. 
Several other Senators also desried to make inquiries into Mr. Sobeloff’s quali- 
fications and suitability. When Congress adjourned we had not completed our 
inquiries and, therefore, the nomination expired under section 6 of rule 338, 
Standing Rules of the Senate. 

My studies into Mr. Sobeloff's background and qualifications have brought to 
my attention the case of 7’he State of Maryland v. The Baltimore Trust Company, 
in which Mr. Sobeloff was an appointed officer of the court. This case has been 
pending in Cireuit Court No. 2 of Baltimore, since 1935. In the early stages of 
this litigation, Mr. Sobeloff was appointed by the court having jurisdiction, 
“to investigate the affairs of the Baltimore Trust Co. and to report to the court 
m the question of the liability of its officers and directors.” For this official 
and quasi-judicial service by order of the court, Mr. Sobeloff was allowed and 
paid a fee of $30,000. 

The records of the court, I understand, disclose that Mr. Sobeloff thereafter 
represented and presented claims for clients against this insolvent defendant, 
the Baltimore Trust Co., wherein many depositors and claimants suffered heavy 
iOSSE@8. 

Also in my inquiry, the case of the Department of Justice versus the New York 
aw firm of Sullivan and Cromwell came to my attention. 

In this case the Justice Department charged the New York law firm with 
abusing three rules of integrity in an alleged conflict-of-interests case. The 
Iustice Department charged that because a member of the law firm once was an 
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attorney for the Economic Cooperative Administration that the firm, in essence, 
Violated rules of integrity which “forbids an attorney to (1) accept a fee in 
matters adversely affecting the interest of a one-time client, (2) use confidences 
reposed by a former client to his own advantage, or (3) accept any employment 
with a matter which he investigated while in Government employ.” 

In studying Mr. Sobeloff’s activities in the case of Maryland v. Baltimore Trust 
Company and subsequent suits against the defendant in which Mr. Sobeloff 
represented clients, it appears to me that a striking parallel exists between Mr. 
Sobeloff’s position and that of the law firm of Sullivan and Cromwell. 

Facilities of a Senator, as you well know, for conducting complete investiga- 
tions into such matters are very limited. We, the members of the Judiciary 
Committee, are charged with the duty of passing judgment on nominations to 
our courts. In fairness to our citizens who will be seeking relief through the 
Fourth Circuit Court of Appeals, in fairness to Mr. Sobeloff, and in fairness to 
our committee members, I believe this matter, as I have outlined, should be 
thoroughly and completely investigated by a special subcommittee. 

Therefore, I respectfully request that you, as chairman of the committee, 
appoint a subcommittee to hold hearings and conduct a thorough investigation 
of the facts concerning Mr. Sobeloff which I have outlined in this letter as well 
as any other questions dealing with his qualifications, in order that we may 
determine with finality whether or not Mr. Sobeloff is eligible to be confirmed 
to this high court position. 

I respectfully suggest that the subcommittee be empowered to engage the 
service of a certified public accountant, attorneys, and/or such personnel as are 
necessary to study with detail this case and its many ramifications, and any 
other matters that may arise concerning this nomination. 

Your careful consideration of this request will be greatly appreciated. 

With kindest regards, I am, 

Sincerely yours, 
OLtIn D. JOHNSTON, 


The CaHarrMan. You want that placed in the record ? 

Senator JoHnston. Yes. 

Senator Burier. Does the Senator wish to continue and make his 
record before being questioned ¢ 

Senator Jounsron. I would like for you to hear me a little further 
because I think there are some things in the record that you canno 
even doubt. 

Now Mr. Shankroff’s letter to Senator O’Mahoney dated May 26, 
L956. 

Senator Warkins. I think that is already in the record. 

Senator Jounstron. I want to put it in here and let you hear what 
is going on. 

Senator Dirksen. Whose letter is this? 

Senator JoHNsron. This is a letter to Senator O’Mahoney dated 
May 26. I think this was when the committee made their report. 

Senator Warkins. If my memory serves me, I think Senator 
O’Mahoney had that placed in the record. 

Senator O’Manonry. I think this is a later letter. 

Senator Warxkrns. It may be. 

Senator Jounsron. [think it is. It is May 26. 
Hon. JosepH C. O’MAHONEY, 

United States Senate, 
Washington, D. C. 

DEAR SENATOR: I wish to reply to certain portions of Mr. Sobeloff’s letter to 
you, dated February 17, 1956, in reference to some of his misstatements of facts 

Mr. Sobeloff permitted the court to settle without an appeal a $10-per-share 
stock assessment liability for $5 per share. This $10 per share was a statutory 
liability determined by the Court of Appeals of Maryland in a suit brought at 
the original instance of Mr. Sobeloff. 


In his first suit, Mr. Sobeloff opposed the interests of the receiver and through 
him the depositors and general creditors. Later in the proceedings in the same 
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case, he brought nine suits on behalf of the receiver. Still later in the same 
case, he opposed the receiver's interests by filing a petition to collect rent for 
the occupancy by the receiver under a rent-free agreement of parts of the 
Baltimore Trust Building. These illustrations are facts and demonstrate beyond 
doubt that Mr. Sobeloff represented conflicting and contrary interests in one 
and the same case. 

In his letter of February 17, he says at page 3 coneerning his reports, that 
there was “no basis for criminal prosecution as there had been no fraud or bad 
faith, but there had been gross negligence.” Mr. Sobeloff evidently refers to 
his last report which is contradictory in terms of his two prior reports, partic- 
ularly as those reports relate to Mr. Donald Symington, Mr. James Bruce, Mr. 
Charles W. Handley, and others. Your attention is respectfully invited to the 
three reports in question as they are the best evidence of what they contain. 

Again, on page 3 of his letter of February 17, 1956, Mr. Sobeloff says a sum 
of $225,000 was ultimately recovered by the settlements of 15 suits. These suits 
aggregated claims in excess of $56 million. These were settled for $205,500. The 
difference of $19,500 in order to aggregate the total of $225,000 was made up of a 
loan settlement from Mr. James Bruce of $12,000 and a settlement against Mr. 
Charles B. Gillett for $7,500. Therefore, I submit it is correct to say that while 
he represented the receiver in complaints based upon his own (Sebeloff’s) charges 
of negligence in fixed amounts he settled these fixed claims for about one-third 
of 1 percent on the dollar and not on the basis of 4 cents on the dollar as 
previously suggested. 

On page 4 of the letter of February 17, 1956, Mr. Sobeloff says the respective 
interests—meaning stockholders’ statutory liability and the suits against the 
officers and directors—did not clash. The depositors and general creditors were 
the beneficiaries of both the (a) stockholders’ liability and (0) the officers’ and 
directors’ liability. How can it be said that to resist a stockholder’s statutory 
liability and then permit a settlement on the basis of $5 for a $10 liability is not 
adverse to the best interests of the depositors is beyond my conception. 

How ean it be said that an attorney can in the same suit oppose the interests 
of the receiver and then later as an attorney represent the receiver in suits 
against the officers and directors is not representing conflicting interests is like- 
wise beyond my conception. 

On page 1 of Mr. Sobeloff’s letter of May 20, 1956, he says that I charge him 
with representing both the seller and the buyer of the Baltimore Trust Building. 
I have made no such charge. What I said was that in 1948 Mr. Sobeloff by letter 
and by petition sought to increase the liability of the receiver to the detriment of 
the depositors in demanding rent for the purchaser (for Mr. Funkhouser, who 
in fact was the real purchaser in all of the three sales of the building). 

The receiver had an agreement and the minutes of the purchasing corporation 
(Mr. Funkhouser’s corporation) showed that the receiver was entitled to oceupy 
the space without payment of rent. For verification I respectfully refer the 
committee to the files Nos. 1117, 1118, and the petition filed by Mr. Sobeloff and 
a copy of the letter attached thereto from one of the attorneys for the receiver, 
dated April 14, 1943. I repeat that the settlements on their face demonstrate 
an inadequate consideration. Mr. Sobeloff attempts to confuse the issue by 
asserting that I confuse the amounts involved. Ido nothing of the kind. I said, 
and the complaints when seen show, that their totals aggregate an amount in 
excess of $56 million. These were the totals in the 15 suits. I used only 1 suit as 
an illustration of 42 items of negligence where the claims in that 1 suit alone 
aggregated precisely the sum of $20,206,014.79. The difference in the totals is 
round in the other 14 suits. 

Mr. Sobeloff is again in error when he says on page 3 of his letter of May 20, 
that no specific amount was claimed. 


The fact of the matter is and the complaints will show that there 
is an itemized, specific list of amounts claimed and these claims were 
under oath because they were specific. I contend that the settlements 
on their face prove an in: idequacy of consideration. This is true or 
else the reports made by Mr. Sobeloff on which these suits were based 
were inerror. Certainly he can’t be right in both instances, that is, the 
three reports or the 15 suits. 

Referring to my assertion that one of the reports charge criminal necligence 
by Mr. Sobeloff, I respectfully refer the committee to the reports in question, 
particularly to those criticizing individuals I have heretofore named. These 
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reports charge misappropriation and misapplication of funds and securities. 
To say the least, the attorneys representing the individual involved considered 
the charges criminal because in one of the answers to one of the suits—namely, 
in suit No. 21651A, at page 22—the attorney for the defendants says: 

“An allegation that part of this consisted of stolen money would shake that 
confidence.” 

Mr. Howard Bruee, one of the defendants, stated the foregoing in response 
to Mr. Sobeloff’s complaint. I again respectfully refer to the three reports 
and to the several complaints as they will be the best evidence of what they 
contain. 

It was Mr. Sobeloff who secured the mandate from the Court of Appeals of 
Maryland that the proper statutory stock liability amounted to $10 per share. 
I contend that any settlement for an amount less than that prescribed in the 
mandate for the benefit of any stockholder’s claim represented by Mr. Sobeloff 
raises the issue that such a lesser settlement conflicts with the duties of Mr. 
Sobeloff as an officer of the court and later as an attorney for the receiver in 
his efforts to disclose assets and liquidate the same. 

Respectfully submitted. ’ 

CHARLES SHANKROFF. 

Now then, I also made a suggestion to the subcommittee with re- 

=e 
spect to the witnesses and court records to be subpenaed. Here is a 
list of the witnesses and records I had checked into and I thought 
ought to have been heard: 

Suggested witnesses and records to be subpenaed before subcommittee in re 
nomination and hearing thereon of Simon E. Sobeloff : 

1. John D. Hospelhorn (receiver, Baltimore Trust Co.), 307 North Eutah 
street, Baltimore, Md. 

Senator Burier. Does the Senator know he was here and testified ? 

Senator Jounston. I am giving you the whole list. There weren’t 
but just a few of them. 

2. Raymond J. Funkhouser, care of R. J. Funkhouser & Co., 188 West Wash- 
ington Street, Hagerstown, Md. 

3. Howard Bruce, Elkridge, Howard County, Md. 

4. Stewart S. Jackson, treasurer, Maryland Dry Dock Co., Key Highway, 
saltimore, Md. 

5. Grover L. Michael, president, McConway Torley Corp., 109 48th Street, 
Pittsburgh, Pa. 

6. J. Purdon Wright, room 1134, Mathieson Building, 10 Light Street, Balti- 
more, Md. 


7. Alexander Gordon, vice president and trust officer, Maryland Trust Co., 
Calvert and Redwood Streets, Baltimore, Md. 

8. Records of the receiver in the Baltimore Trust Co. case. 

9. Court records in re receivership of Baltimore Trust Co. case No. 20433a, 
Circuit Court No. 2, Baltimore, Md. 

Now, then, the reason I requested these witnesses, and the reason 
I requested this court record I think it will clearly show a conflict of 
interest if you have them all to come in. 

Now, then, after that, I think some of these witnesses with the ex- 
ception of probably 1 or 2 were subpenaed. I am not sure how many. 

Now, then, I would like to call your attention to Mr. Raymond 
J. Funkhouser, former client of Mr. Sobeloff. Mr. Funkhouser should 
bring with him his records and papers and correspondence with Mr. 
Sobeloff and his records regarding the purchase of the Baltimore 
Trust Building and his correspondence and papers relating to trans- 
actions with Mr. Hospelhorn and Mr. William L. Rigger, who, I am ad- 
vised, was used as a strawman in these transactions. 

(2) Mr. Arthur L. Nusbaum, care of the Tavern, southwest corner 
of St. Paul Street and Read Street, Baltimore, Md., together with 
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records and papers in connection with the Colonial Mortgage Co, with 
the late Donald Symington and with Mr. John D. Hospelhorn, receiver. 

(3) Mr. Louis Eliasberg, care of Finance Co., Baltimore, Md., 
together with his records and papers relating to the Colonial Mort- 
gage Co. with the late Donald Symington and with Mr. John D. 
Hospelhorn, receiver. 

These things I think are very important in that they show the 
connection in the workings and the linking together. 

(4) Clerk, Cireuit Court No. 2, Baltimore, Md., with the files in re 
case 20433, especially the three reports of Simon E. Sobeloff, and the 
record of receipts and disbursements of the receivership. 

(5) The files and statements in the nine cases brought against the 
officers and directors by John D, Hospelhorn, receiver, for negligence. 
These suits were commenced August 6, 1935, and are numbered 
21647A to 21655A, inclusive. 

(6) Clerk of the city court of Baltimore City with the records in 
6 cases commenced August 6, 1936, by John D. Hospelhorn, receiver, 
against Bruce et al., cases 164 to 169, inclusive. 

(7) Clerk, Probate or Orphans Court of Harford County, Md., 
with all papers in estate of Donald Symington, deceased, including a 
copy of his last will and testament, dated September 25, 1942, admin- 
istration file No. 11385. 

I think it would be very interesting if you get that and see how they 
let the money slip through their hands. 

The CHarrman. How was it done? 

Senator Butter. Does the Senator contend that Sobeloff had any- 
thing to do with that? 

Senator JouHnsTon. Yes, sir. He was representing, as I see it, two 
sides of the question in certain cases. 

When Mr. Sobeloff’s nomination was sent to the Senate and the sub- 
committee of the Committee on the Judiciary was appointed to con- 
sider it, I wrote the subcommittee a letter in which, among other 
things, I stated my opposition to Mr. Sobeloff’s confirmation in sub- 
stance for the following reasons: 

(a) That charges against his professional conduct were such as to lead one to 
believe that he had represented conflicting interests in a protracted case now 
pending in Cireuit Ceurt No. 2 of Baltimore, Md. : 

(b) that according to the custom existing for many years the present vacancy 
in the Fourth Circuit Court of Appeals should be filled by a nomination and an 
appointment from the State of South Carolina; and 

(ec) that Mr. Sobeloff’s philosophy, prejudgment of issues, and his participation 
in matters affecting States rights was such as to make him wholly unacceptable 
to the great majority of the people residing in the area over which the Fourth 
Circuit Court of Appeals has jurisdiction. 

In this statement, I shall dwell upon the first argument and reasons 
supporting it at the close of my remarks. 

I shall now treat of my second objection to the confirmation of this 
nomination. For many years the custom—and it is a good one—has 
been followed that insofar as possible each State within a circuit would 
be represented by a judge resident of each State. 

Before I became a member of the Senate I became acquainted with 
the reasons which prompted the Judiciary Committee to refuse to 
report out or to confirm the nomination of former Judge Allred as 
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judge of the Fifth Circuit Court of Appeals. I recall the case from 
the press accounts of it at the time. The late Senator John H. Over- 
ton and the present senior Senator from Louisiana, Mr. Ellender, car- 
ried on a determined and successful opposition to the confirmation of 
former Governor Allred on this sole ground. No question was ever 
raised in that case concerning the personal fitness of the nominee for 
membership on the Fifth Circuit Court of Appeals. 

Senator Dirksen. What year was it? 

Senator Jounston. I can look that up. It was in the thirties. 

Senator Hennrnes. He was a former Governor of Texas. 

Senator Jounston. It was in the late thirties. I was Governor at 
the time. 

He had been a good district judge. He had made an acceptable 
record as Governor of the great State of Texas. He was not charged 
with any misconduct. The sole issue involved was the failure of the 
President to recognize and follow the precedent and custom of giving 
to each State in rotation a representative when a vacancy occurred. 

I think the Senator from Maryland kind of agrees with me on that. 
I know the position he is in. He certainly would be saying that if 
South Carolina has one judge and another was appointed. In the 
rotation of appointments, a vacancy should be allocated to the State 
entitled to such a vacancy. The same situation prevails today with 
respect to the State of South Carolina as prevailed at that time with 
respect to the State of Louisiana. It is South Carolina’s turn to be 
recognized. 

Senator Dirksen. This is just a custom. 

The CrHarrmMan. It is a custom that has been recognized by the 
Senate. 

Senator Jounsron. It has been recognized by the Senate. 

I protest against this slight on my State. It constitutes a grave 
reflection on the ability and integrity of many worthy constituents 
of mine. 

There are now three judges on the United States Circuit Court of 
Appeals for the Fourth Circuit. 

They are Chief Judge Parker from North Carolina, Judge Dobie 
from Virginia and retiring Judge Morris Soper from the State of 
Maryland. 

Why the Attorney General and the President are willing to over- 
look the hundreds of good lawyers and the many fine judges in the 
State of South Carolina and nominate a lawyer from the State of 
Maryland when the State of South Carolina is entitled by custom 
and rotation of appointments to have one of its citizens nominated 
for the vacancy is a question they should be made to answer. The net 
result, of course, is an abrogation and violation of the precedent and 
a reflection upon the integrity and ability of the many able lawyers 
in South Carolina qualified to be nominated. 

Senator Hennrnes. I don’t want to interrupt the Senator except 
to ask a question. Is a South Carolina judge now sitting in Puerto 
Rico? 

Senator Jounston. Not that I know of. 

Senator Hennrines. You have had one. Judge Cooper. 

Senator Jounston. There was one down there; Judge Cooper. 
He is dead now. 











ie 


yf 


r- 
1e 
of 


m 


rd 
rs 


to 


er. 





NOMINATION OF SIMON E. SOBELOFF 221 


Senator Hennines. I knew that. Who was appointed to succeed 
him ¢ 

Senator Jounsron. I don’t recall. I just don’t recall. I don’t 
remeniber exactly who. At one time I think Senator Chavez’ brother 
was down there for a while. 

Senator Hennines. He was down in one of the courts, whether it 
was in the United States court I don’t know. 

Senator Jounston. He came home and ran for an office. They 
have just 1 court there, 1 district court. 

Senator Butier. Is it not true that there are two additional 
vacancies now in our fourth district court ? 

Senator Jonnston. My understanding is that two are serving on 
it at the present time. 

Senator Butter. But they retired and are awaiting replace- 
ments ¢ 

Senator Jounston. They will serve until someone is appointed and 
qualified in their place. 

Senator Buruer. Isn’t it reasonable to assume that if South Caro- 
lina has the valid claim you speak of, she will be recognized in 1 of 
those 2 vacancies, those 2 cases ? 

Senator Jounsron. You will also hear the same cry from West 
Virginia, and when she raises the cry I will be with her. I think it 
ought to go to South Carolina and then to West Virginia. 

The Cuatrman. Under the custom who is entitled to this specific 
appointment ? 

Senator Jonnsron. South Carolina. That is the position I am 
taking. When you are blocking us out you are blecheta: Weak Virginia 
out for the next appointment if you eal appoint one from South 
Carolina. 

Senator Hennines. What percentage of the caseload of the circuit 
court of appeals comes from the State of South Carolina as against 
the State of Maryland? 

Senator Jonunston. I don’t know. I haven’t looked into that. I 
couldn’t answer that without having the facts before me. Do you 
have them, Mr. Butler ? 

Senator Butter. No; I don’t, Senator. 

Senator Hennines. I ask that question because I undertook to sug- 
gest to the President in the case of appointment of a replacement for 
Judge Whitaker that a Missourian be appointed to succeed to the 
United States circuit of the appeals for the reason that we had 50 
percent of the caseload of that circuit when he retired as judge. 

Senator Jonnston. I don’t have that. 

As a lawyer I respect precedent; I respect custom. The great body 
of our law is built on custom and precedent. Whether, as Senator 
Ervin pointed out so well on Monday, May 21, the Supreme Court 
is willing to abide by precedent, and he cited well-reasoned cases 
establishing those precedents, or whether they prefer to establish a 
new philosophy and a new way of transacting their court business, 
I feel very strongly that we in the Senate, and particularly those of 
us on the Judiciary Committee, each of us being a lawyer, should stand 
by these established precedents, guard and defend them and whenever 
anyone seeks to abrogate them or violate them we should promptly 
put our stamp of disapproval on such a departure. 
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The Cratrman. Could I ask you a question ? 

Senator Jounston. You may. 

The Cuatrrman. In the fifth cireuit doesn’t Texas have a much 
greater caseload than the State of Louisiana, yet the Senate refused to 
confirm Judge Allred in Texas and served notice on the White House 
that they would have to nominate someone from Louisiana, and that 
was done. 

Senator Jounston. I would certainly think that is true. Although 
again I do not have the records before me but the State of Texas being 
as large as it is and as much business as they have and as much wealth 
as it has, | would cer tainly think it has probably twice the amount that 


you might have in Louisiana. I would think that would be a reason- 
able : assumption. 


The CHarrmMan. Three times. 

Senator Jonnston. The custom is a salutary, a democratic one, and 
we of all Senators should follow it to the letter. 

Mr. Chairman, I feel very strongly that if there were nothing else 
in this entire case except this fact : alone, this fact in and of itself would 
be a just and sufficient reason for the Judiciary Committee to refuse 
its assent to this nomination. It is our responsibility as members of 
the Judiciary Committee in the performance of our duty to uphold 
these precedents. The Constitution gives us the power in sharing 
with the President the responsibility for our lifetime Federal judges. 

Senator Burier. Is it the Senator’s suggestion that Maryland have 
no representation on that court? 

Senator Jonnsron. You had it for how many years? 

Senator Burtrr. All the important litigation from W ashington is 
brought in Maryland, all of the Collection Division of the District of 
Columbia is in Maryland. A great majority of the work of the court 
is Maryland work and we have historically had a judge on that court. 
I think Maryland is entitled to a judge on that court, myself. 

Senator Jounston. We share it to the extent we give or withhold 
our consent to confirmation. 

Answering the Senator from Maryland, T naturally would take a 
different. viewpoint to his and would certainly think that someday, 
sometime, South Carolina should have some representation. She has 
not had any representation for the last 20 years. 

Senator Burier. That may be perfectly true but that should not 
deprive Maryland of a judge on that court. That is where the major- 
ity of the business originates and she should have representation. 

The Cuatrman. We should determine what the custom is and if 
South Carolina is entitled to it, are we going to change the custom ? 

Senator Jounstron. If we try all these civil rights cases that some- 
body is anticipating having, T will assure you that South Carolina 
will have more cases in the court than Maryland. 

The Cuatrman. I see here from former Senator Charles E. Daniel 
this statement : 

Since South Carolina last had an appointment (1913) Maryland and Virginia 
each had 2, while West Virginia and North Carolina have each had 1. 

Senator Dirksen. I wonder if you would clarify that so far as active 
membership is concerned and those that are in a retirement status. 
What is the total number ? 

Senator Jounsron. We have three members of the court. 
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Senator Dirksen. You are entitled to how many ¢ 

Senator JoHnsron. Three. They are just acting until their suc- 
cessors are appointed and confirmed. 

Senator O’Manonry. There is another vacancy in fact on this 
court. I see no reason why the President is holding up the selection 
of a nominee for that other vacancy. The judge whose place Mr. 
Sobeloff has been nominated to take isa Maryland judge. There is no 
questicn about the fact that there is a substantial proportion of the 
work of the circuit originating in and around Maryland. There is 
no question either about the fact that all of the States in the circuit 
at one time or another should be represented and I feel that since 
another judge is beyond the age of retirement and is retiring and is 
serving only until his successor is appointed, that the Pr esident should 
not delay longer in sending up a nomination. 

The President should no longer delay in sending up of another nom- 
inee or nomination for this court. That would completely take out of 
the case the argument of States rights and the right of South Car- 
olina to be represented with whieh I agree. 

The Cuatrman. When did the vacancy occur / 

Senator O’Manonery. I don’t know. 

Senator Burier. Within 6 months? 

The Cuarrman. How long has there been a vacancy, Mr. Hogan? 

Mr. Hogan. Since February 1, 1956. 

The Cuarrman,. It is very peculiar that the Department is holding 
that nomination up. It is proof that they don’t want to do it, to do 
the right thing by a little State ike South Carolina. 

Senator HexNxtnes. Much of what Senator Johnston has said about 
the right of South Carolina to be represented on the court is true. I 
accordingly would move that the chairman of this committee com- 
municate with the Attorney General to inquire as to why there has 
been no name sent up and urge upon him that the name be sent up 
so that this matter may be adjusted to the satisfaction of South Car- 
olina, that she may get her due and that may not be used as leverage 
against another nomination of which some of us emphatically approve. 

The Cuairman. The chairman has already asked that question and 
has not got any satisfactign. 

Senator Dirksen. Can we determine here now on the basis of all 
these representations 2 or 3 things. No. 1, is it agreed now that there 
definitely exists a vacancy on the fourth circuit / 

Senator O’Manoney. There are two. 

Senator Dirksen. In addition to the one for which this nominee 
Was nominated. 

Senator Burier. Isnt Judge Parker now somewhat beyond the date 
of retirement / 

Mr. Hogan. I believe he is. 

Senator Burter. He is waiting to retire. So there will be many 
vacancies. 

Senator Dirksen. It is agreed there is a vacancy in addition to the 
vacancy to which Simon Sobeloff has been nominated. 

Senator Burter. That is agreed. 

Senator Dirksen. Senator, the whole question of the rotation and 
the right of States to share in membership on the court would be cured 
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if another name were sent up and if South Carolina were then given 
consideration in that respect. 

Senator Jounston. You will then hear the same cry from West 
Virginia. 

Senator Burier. You heard it before we know when Maryland got 
the second judge. 

Senator O’Manoney. Let’s make it clear, as Senator Dirksen said, 
2 of the judges on this court have already passed the age of retirement 
and 1 is about to reach that. There will be 3 vacancies on this court 
within 6 months. There is no reason why the 2 vancancies now exist- 
ing by reason of the fact that 2 judges who have passed the retirement 
age and want to retire are holding on because their successors have not 
been nominated and confimed. The subcommittee which handled the 
Sobeloff case is satisfied—and so reported—that Solicitor General 
Sobeloff is a competent, able, honest, industrious lawyer, that his 
record as a judge in Maryland is in the Department of Justice, his 
record as a practicing lawer accorded with the highest standards of 
the bar and that there is no reason in his professional conduct why he 
should not be confirmed. On the contrary, there is every reason 
to believe that he should be confirmed. We know, however, that there 
was another judge for whom a nomination can be sent immediately. 
This session of Congress is drawing to a close. Both the executive 
branch of Government and the legislative branch of Government are 
hoping that the day for the adjournment of this Congress will not be 
too long delayed. 

We all know that to be a fact. If the Department-of Justice delays 
longer, in making this second nomination which it can make now, that 
will just confuse the issue, it will make more disagreement and dis- 
satisfaction. 

I can’t for the life of me see why that other vacancy should be post- 
poned until a next session of Congress. 

The CHarrmMan,. Senator is this true: That the Department the 
Administration is breaking a custom in giving the State of Maryland 
this appointment ? 

Senator O’Manoney. I don’t think that 

The Cuairman. That this is an appointment to which the State of 
Maryland is not entitled and when you break that custom, and then 
they send another nominee up, then they provoke a fight between South 
Carolina and West Virginia. 

Senator Butter. It is not an invariable custom. It has been broken 
more than it has been observed in other circuits and indeed in Mary- 
land itself. We have had a judge on that court now 

Senator O’Manonry. The question was addressed to me, if you will 
pardon me, Senator Butler. 

Senator Burter. I am sorry. 

Senator O’Manoney. In my belief the custom is not an ironclad 
custom. It isa desirable custom. But there can be no question about 
the constitutional power of the President to send a nomination to a 
ewcuit court from any State in the circuit. 

The CuarrmMan. Certainly that is true. 

Senator O’Maronry. There is no doubt about that. In the present 
instance Mr. Sobeloff from Maryland has been nominated specifically 
for the purpose of succeeding a retired, sitting though retired judge 











NOMINATION OF SIMON E, SOBELOFF 225 
from the same State. So that I don’t believe that that raises any 
question of conflict with States’ rights. 

The CHatrman. Could I ask you a question right there ? 

Senator O’Manonry. Surely. 

The CuatrMan. Didn't you recognize that custom on the Judiciary 
Committee when the nominee from Texas was sent up? 

Senator O’Manonry. I don't recall that case nor whether I was on 
the Judiciary Committee at that time but I am told on the best au- 
thority that the custom was recognized in the case of the protest of 
Louisiana against being overlooked in the nomination but in this case, 
it seems to me that the Department of Justice can remove that par- 
ticular objection without any trouble whatsoever. And in view of 
the fact that the very distinguished and able Judge Parker who was 
once nominated for the Supreme Court is coming to the end of his 
term and will presently be retiring I think the question of the distri- 
bution of these places among the Stztes can be easily settled. 

Senator Dirksen. Mr. Chairm: in, may I ask one more question at 
this point? 

I am not aware that Senator Neely or Senator Laird anywhere in 
the proceeding has asserted the cause of West Virginia. They may 
have done so before the subcommittee. 

Senator O’Manoney. No. 

Senator Dirksen. It has never come to my attention. The claim of 
West Virginia would be moot unless they assert it in this scheme of 
rotation so if the claim of South Carolina is met by an additional 
appointment, it would seem to remove from the area of conflict all 
of the statements that have been made on that point. 

Senator Hennines. Mr. Chairman, that brings us up toa subsidiary 
but to an even more far-reaching consideration. The attorney Gen- 
eral has publicly requested a number of times certain additional 
judges, both district and circ ait court of appeals. Here we have a 
very import: int cireuit where a vacancy has existed since last Febru- 
ary—is it February, Senator Butler? 

Senator Burier. Yes. 

Senator Hennines. It would seem to me—— 

The CuHatrMan. Does he need it if he hasn’t made an appointment ? 
There is some reason why he hasn’t made an appointment. Does he 
need another judge on that court 4 

Senator Hennines. That raises another question. We have now 
before this committee—and I will ask that it be recommitted until 
such time as the subcommittee on improvements in the judicial ma- 
oe can convene because I think there are many things in that 

‘alled omnibus bill upon which we will require the testimony of 
the Attorney General of the United States himself. 

There are many things to be considered. 

It so happened if I may digress with the Senator’s indulgence just 
a moment—and we all know how things are on this Judiciary Commit- 
tee—the difficulty of getting a quorum at the subcommittee meetings. 
I happen to serve on 8 or 9 of the subcommittees and other Members 
do as well, in addition to other committees of the Senate. 

Senator Weiker. Mr. Chairman, may I be excused? I have to go 
to the Supreme Court this morning. 
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Senator Hennines. I am not satisfied, Mr. Chairman, at all with 
the bill as reported. We had a number of hearings. We heard only 
from the Judicial Conference. We heard from ‘Judge Biggs. We 
heard from others. We had a very distinguished representation from 
Maryland, the bar of the city of Baltimore > I believ e, Senator Butler. 

Senator Burter. And the Maryland State Bar. 

Senator Henninos. And the Maryland State Bar. But this would 
seem to me to rather point up again the question. I read in the New 
York Times the Attorney General has made a trip to Denver to discuss 
during the President’s illness shortly after the President’s unfortunate 
heart attack, he had gone out to discuss the need for Federal judges 
with him, that was on page 1 of the Times and apparently the Presi- 
dent went over all that with the Attorney General very thoroughly 
and they decided that they needed certain judges, certain places and 
did not need judges other places. We have not as yet heard from the 
Attorney General and here is an example where again we don’t seem to 
know if the Attorney General thinks that he has indicated that we 
need more judges, it would seem to me that this vacancy should not 
have been allowed to continue over this length of time. 

It might have prevented this unfortunate controversy over the 
nomination of Judge Sobeloff. 

Senator Jonnsron. It is not really a vacancy. We have to have 3 
courts, 3 judges on the court of appeals. Chief Judge Parker who is 
getting up yretty close to it. 

Senator Be TLER. He is 71 right now. 

Senator Jounston. Then you have Judge Dobie who has handed 
in for retirement. He is still serving on the court. Then Judge Mor- 
ris Soper. He is still serving on the court. 

Senator Burier. He is very anxious to leave it and he has been serv- 
ing for a year. 

Senator Jounsron. He is anxious to get off, I will say that. 

Senator Dirksen. | hope my distinguished friend from Missouri 
will not ask to recommit this bill. That would mean the end of the 
bill for this session. 

Senator HEnNiNGs. This is not done for the purpose of delay, nor 
is it in my opinion anywise dilatory. My distinguished friend from 
Illinois knows that he himself after the bill was reported, which he 
had every right to do and did very properly in accordance with his 
own best judgment and understanding—offered several amendments 
which the subcommittee has not considered. 

I give my assurance to this committee that it is not my pur pose to 
have any unseeming delay of this if this thing is considered to be im- 
portant; but I do not feel like taking the sole responsibility because at 
each of the meetings we have had no more than two—Senator Welker 
has attended several and Senator O'Mahoney has attended several 
and Senator Watkins I believe has attended one or two 

Senator Warxrns. I did not attend them all. 

Senator Hennines. I don’t mean this critically of any of the mem- 
bers of this committee. But I am far from satisfied about the re- 
quirements and needs. And particularly I hear from Senators from 
some of these districts who say they don’t need another judge 

Senator Dirksen. The reason for the observation I made is that 
I went to the trouble of having the senior district judge of Chicago 
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breakdown and send in all the data on the caseload. The caseload in 
that area is larger and heavier then in any place in the country. 

It would occur to me if additional information is required of the 
Attorney General certain questions could be directed to him with re- 
spect to caseloads in certain areas and probably before next Monday 
that information could be available in letter form so it could be con- 
sidered by the full committee. 

Senator Hennines. We have had the experience with the distin- 
guished Attorney General repeatedly that he does not answer mail. 
He does not come when you ask him to come. I think this matter is 
sufficiently important. There are a number of things that are con- 
stantly suggested by other Senators, not members of this committee 
about some of the things which I think are of great interest to us. For 
example, the number of cases filed, the number of cases dismissed and 
many other statistics and observations. With all respect to the gen- 
tlemen here this morning representing the Attorney General, on other 
instances and occasions the Attorney General has repudiated the testi- 
mony of his assistants. I happen to know that in one instance of 
another committee of which I happen to have been chairman. 

Senator Dirksen. For the purpose of the record I should disclaim 
that. I am not an official representative of the Attorney General. 

( Discussion off the record. ) 

Senator O’Manoney. There was a motion made that the chair 
communicate with the Attorney General about the nomination of an- 
other person for this Cireuit Court. I think that ought to be done. 
I think it ought to be done formally. 

The Cuairman. It has already been done. 

Senator Hennines. When did the chairman write the Attorney 
General ? 

The Cuarrman. I talked to the officials from the Department 2 
months ago. 

Senator Hennines. You got no satisfaction and no reply. 

The Cuamman. I have not been told anything officially. 

Senator O’Manoney. Let’s send a written communication and find 
out why the delay. : 

The Carman. All right, sir. 

Senator Dirksen. All that the committee is voting on is the motion 
of the Senator? 

Senator Hennines. To communicate with the Attorney General. 

The CuatrmMan. We will do that. 

Senator Butter. This is in connection with the Dobie vacancy, 
mainly. 

Senator O’Manoney. Yes, sir. 

Senator Jounston. Mr. Chairman, I will withhold my consent to 
confirmation when the President of the United States without rhyme 
or reason violates this time-honored custom and this well-established 
precedent in the appointment of judges to preside over the destinies 
of those peoples who have among their number good and worthy 
eligibles for appointment. 

The precident alone, I repeat, is a sufficient challenge to the pro- 
priety of this nomination. The question then resolves itself simply to 
this: Is the Judiciary Committee prepared to give its consent to the 
President’s violation of an established precedent ? 
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This committee was sufficiently bold and rightfully so in withhold- 
ing its consent to the confirmation of Governor Allred in the heyday 
of the popularity of Mr. Roosevelt. The nomination never reached 
the Senate floor. Why should we then report out this nomination ? 

Are there no available men in the State of South Carolina? West 
Virginia is next in lime. I eall that to the attention of the senior 
Senator from West Virginia. I dare say that when the next vacancy 
occurs and the wheel of custom rotates to West Virginia, the dis- 
tinguished Senator from that State on this committee can very well 
feel aggrieved should the judges and lawyers from that State be 
glossed ¢ over in favor of some pet from one of the other States in the 
circuit. I shall help him to prevent such a slight. 1 trust he will 
now see the merit of my objection to Mr. Sobeloff. 

Recent press reports indicate that efforts are underway at the pres- 
ent time to secure the appointment of District Judge Albert V. Bryan 
of Alexandria for the vacancy which Judge Dobie’s retirement will 
create. 

After the present vacancy is filled and the rightful demand of South 
Carolina is honored, it will then become West. Virginia’s turn to have 
one of its lawyers appointed to the Fourth Circuit Court of fap nay 
West Virginia should be recognized when its turn comes. I shall be 
consistent and I shall oppose any nomination which fails to honor 
this precedent. The Senate functions under rules and precedents. 
We have faith in them. We seek to sustain and maintain them. Pub- 
lic honor, stability of government, and the orderly dispatch of the 
business, the public business require that we give full faith and credit 
to our precedents and customs. 

Why should we exempt the President? His is only part of the re- 
sponsibility. Ours is the balance of it. 

For my own part, I shall not depart from this principle. This is 
not a popularity contest. A principle is involved. The sharing of a 
great responsibility is a present challenge to every member of this 
committee. I am hopeful that for this reason the Judiciary Commit- 
tee will seriously reflect upon the propriety of changing the precedent. 
While such a change adversely affects the sovereign rights of the State 
and the good people I have the honor to represent in the immediate 
nomination before the committee, tomorrow or the next day, or. in the 
days to come, it may adversely affect the prerogatives or rights of the 
citizens of every State who has an honored Senator serving on the 
present Judiciary Committee. 

You will not have to appeal to me as I am now appealing to you to 
uphold this precedent if the President chooses to violate it so ‘far as 
your State is concerned. You may rest assured that no amount of 
argument as to the worthiness or fitness of a candidate whose nomi- 
nation is detrimental to your State need be made to me. 

I shall vote with pleasure with you to sustain the precedent and to 
give your State the representation that is its due pursuant to the cus- 
tom and precedent of appointment for the vacancies that are to occur. 

I am making that statement because I want you all to remember 
that too and just come and let me know when you are in the same con- 
dition I am in today. 

Time and time again, I have heard with interest and great sympathy, 
the senior Senator from North Dakota—I am sorry he is not here this 
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morning—bemoan the fact that his State was being ignored in ap- 
pointments for judges and in the executive branch of ‘the Government. 

I have heard him rail against the slights of his constituency. We 
who sympathized with the merit and justice of his complaints were 
powerless to help him. He knows, however, that when it becomes 
North Dakota’s turn to have a judge on the Eighth Circuit Court of 
Appeals and North Dakota is bypassed, I shall not fail him. I shall 
hear his plea. I then will do my part to see that the custom which I 
now plead to be maintained will so far as I am able be maintained for 
him. 

He will oe have to argue or labor the point with me. Suffice it 
for him to say, “The vacancy on the Eighth Circuit Court of Appeals 
belongs now to North Dakota. It is my State’s turn to have this 
sppaniteaas* 

Senator HenninGs. May I interrupt you? There are two judges 
on the Eighth Cireuit Court of Appeals from the State of Nebraska. 
You would not follow that precedent to give Nebraska two more. 

Senator Jounsron. No, sir. I shall vote with the Senator from 
North Dakota to sustain this same custom should the President seek 
to evade or violate it. 

I don’t know how long you will run here. I have just gotten 
ins ough 4 pages and I have 16 pages in all. 

Senator Burrer. Mr. Chairman, would it be possible to meet at some 
time later in this week ? 

The Cuatrman, I will try to get a quorum later this week. I would 
like to hear Senator Johnston further. 

(Whereupon at 12 noon the committee proceeded to further 
business. ) 
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MONDAY, JUNE 11, 1956 


Unrrep States Senate, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to call, at 11 a. m., in room 424, Senate 
Office Building. Senator James O. Eastland (chairman) presiding. 

Present: Senators Eastland, Johnston, McClellan, Langer, Jenner, 
Watkins, Dirksen, and Butler. 

Also present: Joseph A. Davis, chief clerk. 

The CHarrmMan. We will now take up the Sobeloff matter. 

Proceed, Senator Johnston. 

Senator JoHnston. Mr. Chairman and members of the committee; 
I agree with the observations made by several members of the commit- 
tee on June 4 that there is little justification for the Attorney General 
to have withheld sending up the nomination for the other vacaney now 
existing on the Fourth Circuit Court of Appeals to fill that created by 
the announced retirement on February 1, 1956, of Judge Dobie. 

Sending up a nomination now, following the nomination of Mr. 
Sobeloff, even from South Carolina, does not satisfy the rightful re- 
quirements of the custom or precedent which I say we must maintain 
for two reasons: First, custom or precedent would still be violated; 
and secondly, the immediate nomination carries with it the seniority 
which will enable the immediate nominee to become chief judge on 
Judge Parker’s anticipated retirement. 

This fact makes this present appointment of greater than ordinary 
value. 

If South Carolina loses its rightful turn, then it loses its possibility 
of having one of its citizens become chief judge. 

The CHarrman. Let me ask you a question. The statement was 
made at the last meeting that most of the cases—that the State of 
Maryland furnished more cases than South Carolina or any other 
State. 

Senator Jounston. I go into that this morning. 

Senator Butter. May I read into the record at this point the figures 
in support of that ? 

Senator JoHnston. I have it here in my statement a little bit. 

Senator Butter. Do you have it? I thought it ought to be in the 
record. 

Senator Jonnston. Yes, I have got it here, and I will want to read 
them. 

Then, too, what becomes of the right of West Virginia, lost under 
such circumstances ¢ 
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To send a nomination from South Carolina while the present one 1s 
pending is a distinct violation of the precedent, so far as West Virgin- 
ia is concerned. The demands of ordinary, everyday justice require 
that the nomination of Mr. Sobeloff be withdrawn by the Department 
or voted down by the Judiciary Committee. 

Only by taking one of these courses can complete justice be accom- 
plished and satisfaction be realized. 

While I consider that the volume of business from a particular 
State in a circuit has little bearing on the proposition that each State 
in a circuit is entitled to have representation in its turn upon the court, 
the question was asked the other day concerning the comparative 
amount of business from South Carolina and Maryland. 

Whether the volume is large or small, the precedent and custom 
should prevail. Let me cite the relative populations. The census of 
1950 shows Maryland with a population of 2,343,001 and South Caro- 
lina with a population of 2,117,027. 

Thus, according to population, South Carolina and Maryiand are 
about equal. Maryland has had a representative on the court for the 
past 25 years. For the past 31 years South Carolina, with an equal 
population, has had no appointment since 1913. 

I consider the number of people affected by such a nomination of 
greater dignity than the amount of litigation involved. 

Let us look at the judges who have served since the court was 
created. Here is the list of judges: 








Name State | Term of service 

| ll alicia stitinenti cahhalnditeet de immense 
SELES LIES JT PaaS OE: eto _....| 1891 to 1893. 
CR a tse ose 5k cee wae Shsnin ebb kph) Oy nes 25 6> ee cite kd -----| 1892 to 1913. 
Simonton. - -___- sa | South Carolina_...._...._- see aaihies 1893 to 1904. 
Pritchard _..| North Carolina_-....._._- _....} 1904 to 1921. 
a a eS <a ceanie GR I ie .--| 1913 to 1925. 
Woodill_ ___- “4 ; aes rol Wi es oS: : z2 __..-.--| 1921 to 1931. 
ee ‘ 3}; WEIL 6008 55 oncctcckk ade nk 5 aadebencinn 1922 to 1927. 
Parker --~_-_-_-- ; | North Carolina __- sca santas igi carne eee a 
Northeutt_ i | West Virginia__ Mien. SF 
es I a oo ed .--| 1931 to ——. 
Seon e ese Z _| Virginia__ btn coo eeekt | 1939 to ——. 


From the foregoing, it is clear that it is South Carolina’s turn to 
be recognized. The foregoing list also shows that each State in the 
circuit has had two judges except Maryland, which has had three. 

If Mr. Sobeloff’s nomination is reported out of this committe: and 
confirmed, Maryland will have had four judges—Bond, Rose, Soper, 
and now Sobeloff—since South Carolina’s last appointment in Judge 
Woods in 1913. 

Is this fair to the people of South Carolina? Is this the demo- 
cratic way of doing business? Is this a recognition of a principle of 
States rights? 

Does not this appointment do gross violence to our representative 
form of government? Does not this appointment negate every prin- 
ciple in our representative democracy ? 

Senator Butrier. Will the Senator yield at that point? 

Senator Jounsron. Who can gainsay that it does not? 

Senator Burter. I think if the Senator will go back just a few more 
years, he will find that South Carolina has had two judges, as has 
every other State in the circuit. 
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Senator JoHnston. As you will notice—— 

Senator Butter. You went back 50 years. I think if you will go 
back another couple of years, you will find in South Carolina—— 

Senator JoHNnsTon. Yes, 1891. 

Senator Butter. Yes, 1891 and 1892. 

Senator Jonnston. Yes. 

Senator Burter. They have had two judges, as has every other State 
in the circuit. 

Senator Jounston. If you have that, I will be glad to put every- 
thing in the record on that. 

Senator Butter. I imagine this colloquy is going in the record, and 
I think those figures are accurate, and I would like to be a part of 
this record. 


Senator Jounsron. The Senator from Maryland suggested on Mon- 
day, June 4—— 

The Cuatrman. Withhold a minute, please, sir. 

I have a letter here, Senator, that I am requested to place in the 


record, in connection with this nomination. Do you want me to 
read it? 


DeaR SENATOR: The purpose of this letter is to express my opinion regarding 
the confirmation of Mr. Simon E. Sobeloff as judge of the Fourth Circuit Court 
of Appeals. 

I personally have no complaint against the qualifications or character of Mr. 
Sobeloff, since I have not yet had an opportunity to thoroughly study his quali- 
fications and fitness for the position. However, it is my understanding that the 
custom has been to rotate these appointments among the States included in a 
circuit. 

It would appear to me that some consideration should be given the right 
of South Carolina to be represented at this time, which, in turn, would make 
West Virginia next in line for consideration for the judgeship vacancy existing, 
for which no nomination has yet been submitted. 

I sincerely hope the Senate Judiciary Committee will take cognizance of the 
past policy for making such appointments. To deny South Carolina the oppor- 
tunity of being represented at this time would then set a precedent for such 
actions which could lead to West Virginia’s not being given consideration for 
the filling of the other vacancy which, by past custom, my State would be 
eligible to fill. 

With kind regards, I am 

Most sincerely yours, 
WiItiiAM R. Latrp, III. 


The committee instructed me to write the Attorney General about 
sending up 2 nomination for the other vacancy. I have a letter from 
the Attorney General which is a straddle. 

I would like to place my letter in the record : 

JUNE 4, 1956. 
Hon. Hersert BROWNELL, Jr., 
The Attorney General, 
Washington, D. C. 


DEAR Mr. ATTORNEY GENERAL: At a meeting today of the Committee on the 
Judiciary, the chairman was authorized and directed by action of the committee 
to inquire of the Attorney General of the United States as to why no nomination 
has been submitted to the Senate to fill the vacancy existing in the United Sates 
Cireuit Court, Fourth Circuit, occasioned by the retirement of the Honorable 
Armistead M. Dobie on February 1, 1956, and to urge that a nomination to fill 
this vacancy be submitted to the Senate. 

I will appreciate your reply. 

With kindest regards, I am 

Sincerely yours, 
JAMES O. EASTLAND, Chairman. 
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His reply, dated June 8, 1956: 


DEAR SENATOR EASTLAND: Thank you for your letter of June 4, inquiring for 
the Committee on the Judiciary of the Senate as to the filling of the vacancy 
occasioned by the retirement of Judge Armistead M. Dobies last February. I 
am glad to note the committee’s interest and of course am aware of the need 
for supplying the Fourth Circuit Court of Appeals with a full complement of 
judges. The matter is under active consideraton and you have my assurance 
that I will make a recommendation to the President as promptly as possible. 

May I, in the meantime, respectfully recall that in April 1955, 10 months 
before the retirement of Judge Dobie, his colleague, Judge Morris A. Soper, 
applied for retirement, and on July 15 of that year the President submitted the 
name of Solicitor General Simon E. Sobeloff as his successor. It was resubmitted 
at the present session in January, before Judge Dobie retired. Anything that 
the committee does to expedite action on this nomination, which is still pending 
before it, would considerably alleviate the pressure on the court. 

With best personal regards, 


Sincerely yours, 
HERBERT BROWNELL, Jr., Attorney General. 

I will place that in the record. 

Now, proceed. 

Senator Jounsron. Thank you. 

Senator Burter. May I make one brief observation in answer to 
the contention of the Senator from South Carolina, and also to the 
contention of the Senator from West Virginia, Mr. Laird. 

As far as I know, there is no such precedent; and if there is, it has 
been more honored in its breach than in its observance in the circuits 
throughout the United States. 

Senator JoHnston. The Senator from Maryland suggested on Mon- 
day, June 4, that possibly the appointment of Mr. Sobeloff was 
prompted by reason of the greater volume of business arising from 
the State of Maryland. I consider the suggestion irrelevant. 

I further consider that any such reason, if it existed, does gross vio- 
lence to a good custom and a valued precedent. If the appointment 
were to be made on any consideratign of the volume of business, then 
again this factor favors an appointment from South Carolina. 

The statistics prove my point. In the fiscal year of 1954, there were 
27 cases from the State of Maryland before the circuit court of appeals. 
There were 32 from South Carolina. 

For the last 5 years the Director of the Administrative Office for 
the Federal Courts reports as follows: 


Fourth circuit (by fiscal year) 


MPI on ee ae 35 26 
17 
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Therefore, populationwise and from the standpoint of the volume 
of business 

Senator Burier. How about so far this year, Senator ? 

Senator Jounston. What is that? 

Senator Burter. How about so far this year, up to March 31? 

Senator Jounsron. I do not have the report from them. I do not. 
know that he made a report this year. 
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Senator Buruer. I have it as of March 31, 1956, the pending case- 
load: The Maryland caseload, 351 civil, 65 criminal. In the eastern 
district of South Carolina, 171 civil, 109 criminal. And in the west- 
ern district, 52 civil and 15 criminal. 

Senator Jounstron. That is the district. 

The CHatrman. Those are district court ? 

Senator Jonnston. Those are not cases on appeal here. They may 
never reach this court of appeals. 

Senator Burter. They are appeals from this court to the district. 

Senator Jounston. I know, but very few cases are appealed to the 
district. 

Senator Burier. I say they are cases on appeal from the district 
court to this court. 

Senator Jounsron. Therefore, populationwise and from the stand- 
point of the volume of business, South Carolina merits an appointment 
to the present vacancy. Add to these reasons the fact that South 
Carolina has had no representative on the court since the appointment 
made in 1913, and you can readily see how this neglect cuts us to the 
quick. 

The Senator from Maryland made another observation which may 
leave an erroneous conclusion. He said something about appeals 
from the District of Columbia adding to the burden of the caseload 
in Maryland. That may account for a very few tax cases in the dis- 
trict court of Maryland, but that has not kept progress with the in- 
crease of cases originating in South Carolina. 

Then, too, the great mass of cases in the district go to its own circuit 
court of appeals which consists of 15 judges, as “compared to the 3 
judges from the 5 States in the fourth circuit. 

I submit that these interjections are interesting but not helpful in 
our effort to settle a principle of State representation. 

I now come to my third objection. I want to incorporate here by 
reference and to affirm in person the objections made by the distin- 
guished Senator from the State of North Carolina, Mr. Ervin. 

And here I would like to state, since the Member from West Vir- 
ginia has come in, the 2 Senators from Virginia, the 2 Senators from 
South Carolina, and yow will also find that in North Carolina the 2 
Senators, that is 6, and then the Senator from West Virginia, Mr. 
Neely, is incapacitated at the present time—I have not discussed the 
matter since this has arisen concerning the appointments—but if that 
be so, then it would be all the States except Maryland are taking the 
same position that I am taking. 

The great majority of the people of Virginia, North Carolina, and 
South Carolina are opposed to the nomination of Mr. Sobeloff because 
they lack respect for his philosophy; they lack confidence in any man 
who espouses such a philosophy; they lack respect for the courts 
which, as he has illustrated so convincingly, are willing to usurp the 
functions of the State courts, overrule established decisions and pree- 
edents, and usurp the constitutional power of the States and Congress 
to legislate within their pereecvar spheres. 

I have here something which I think fits right into this in regard to 
this matter, a statement from Dean Clarence E. Manion, and this is 
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warning us in regard to the way the court is drifting at the present 
time. 

This is something to give every one of us a turn. It is something 
to be thinking about, as I see it: 


For instance, consider the current concern over the subject of States rights. 
For more than 25 years, rabid advocates of international socialism have sus- 
tained a skillful propaganda campaign to discredit and destroy popular respect 
for our constitutional doctrine of States rights. 

This vital principle of our Federal Republic is spelled out clearly in the Con- 
stitution’s Bill of Rights. Nevertheless, long ago, the international Socialists 
marked the doctrine of States rights for destruction, because, literally enforced, 
this unique freedom formula is a complete barricade against the subjugation of 
our country by socialism, communism, and/or world government. 

Ceaselessly and sedulously, therefore, the American people were fooled into 
the belief that the States rights doctrine was a hampering hangover from our 
18th century pastoral society. Over and over we were assured that the reason 
for States rights had disappeared with the advent of mass production and rapid 
transportation. 

Printed copies of the Bill of Rights were distributed which omitted the 9th 
and 10th amendments altogether. 


Senator Jenner. That is right. 
Senator JoHNsToN [reading]: 


With these sedatives of reassurance, the American people were enabled to 
digest the startling discovery that the President could destroy any reserved 
State right by the simple expedient of a secret international agreement: 

Meantime, with a flood of laws and Executive orders, Congress and the Presi- 
dents proceeded to wash the reserved rights of the States down the drain of 
constitutional law, and to accommodate the forces of international socialism 
by concentrating more and more power in the bulging bureaucracy at Wash- 
ington. By and large, the American people were induced to believe that this 
new centralism was just as good as it was inevitable. 

It was a mere coincidence, of course, that during this centralizing transforma- 
tion of our constitutional system, we officially recognized the then collapsing 
Soviet Government of Russia (1933) and later saved that gangster government 
from complete destruction by our timely intervention in the most devastating 
war of all history. 

In the course of this centralizing, States rights-destroying program, we doled 
out our record-high American tax collections as outright gifts to all the Socialist 
governments on earth. In the process of this prodigality, we ran our national 
debt up to the point where it now exceeds the value of all the tangible property 
in the country. 


I hope, if nothing else, that this hearing will really let the people 
at least stop, look, and listen, and see in what direction we are drifting. 


It is a fact, of course, that the language of the Constitution was expressly de- 
signed to protect the decentralized Federal structure of our Government against 
this kind of wanton destruction. 

Specifically, the 10th amendment was set up as a precautionary legal safeguard 
for just such periods of popular apathy and misunderstanding as we ourselves 
have witnessed in our own lifetime. But, standing alone, without intelligent 
patriotic assistance, the language of the Constitution cannot preserve the liberty- 
protecting Federal system that it designed for the American people. 

The Constitution, therefore, contemplates that its clear language will be cour- 
ageously supported and sympathetically enforced by and in the courts of our 
country. Regardless of the President, regardless of Congress and regardless 
even of a politically manipulated and temporarily deluded majority of the voters, 
the Constitution continues to be the supreme law of the land, which, until it is 
appropriately amended, it is the duty of the courts to proclaim and defend. 

It is to be expected that, being human, Federal administrators and legislators 
will always strain and stretch their constitutional harness in an effort to expand 
their authority. In contrast, the judicial branch of our Government is a passive 
agency, with no natural incentive for the expansion of its power. 

To resist the time-honored trend of the administrators and legislators toward 
tyranny, the people must thus rely upon political reprisals at the polls, while they 
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enforce the conservation of constitutional limitations by lawsuits in the courts 
By and large, the courts have lived up to this important mission of judicial 
conservation. 

Deliberately removed from the vicissitudes of politics, and with a single eye to 
the preservation of the Constitution, the Supreme Court kept a restraining hand 
upon the excesses of legislation and administration with only temporary lapses 
here and there throughout the whole course of our history. For instance, at 
intervals, between 1860 and 1938 the Supreme Court declared that more than 
60 laws of Cogress violated the Constitution and were therefore unenforceable. 

Since 1937, however, the Supreme Court has faced in the opposite direction. 
It no longer checks the excesses of Federal legislation and Federal administra- 
tion in the interest of States rights. On the contrary, its present day construc- 
tions almost invariably add velocity to the centralizing forces that have all but 
destroyed the constitutionally reserved domain of State government. 

This revolutionary about-face in the attitude of the Supreme Court toward our 
States rights Federal system might have been expected to stir a storm of pro- 
test from lawyers, law teachers and political scientists. As a matter of fact, 
however, it did nothing of the kind. 

In general, these people, along with all elements of our population, had been 
so thoroughly conditioned by the propaganda devices of the international So- 
cialists that, instead of criticizing, they commended the refusal of the Court 
to enforce the 10th amendment. 

In one of my first broadcasts over this microphone, just 17 months ago, I 
pointed out that the supreme architect of centralized power in this country was 
none other than the Supreme Court of the United States Here is exactly what I 
said: 

“By its decisions during the last 15 years, the Supreme Court, for practical 
purposes, has removed every constitutional restraint upon congressional and 
Federal Executive power. At the same time, the court has rebuffed and frus- 
trated every important attempt by the individual States to assert regulatory 
powers over subjects reserved to them under the 10th article of the Bill of Rights. 
Constitutionally reserved State powers crystallized by specific judicial construc- 
tions for more than 50 years have been swept away. 

“The Justices are not content to validate new extensions of congressional regu- 
lation into purely local activities. The Court goes further by first disregarding 
the restraints that Congress has written into its own laws and then extending the 
scope of that legislation by judicial decree.” Criticism of that broadcast ranged 
from the charge of “diehard reactionary” to “inexcusable disedification.” 


The reason I read this from Dean Clarence E. Manion’s broadcast 
No. 87 of May 27 of this year, is because it is so fitting at this time to 
show how we are traveling and why we ought to study each person who 
comes before us, especially on any court which stands in any kind of 
appeal, before we confirm them. 

For it is my firm opinion that we must stop this trend or else the 
States will be utterly heel as far as their powers are concerned. 

Going back to where I left off a few moments ago, now, Mr. Chair- 
man, I will deal with my first objection enumerated above because it 
involves certain charges the committee and the subcommittee cannot 
well afford to bypass. 

I shall go into a few phases of these charges in some detail. I shall 
relate only brief parts of them because I feel it is the duty and responsi- 
bility of the subcommittee to explore them and whatever else the ree- 
ords in these cases in which Mr. Sobeloff participated may demon- 
strate. 

I have seen parts of the transcript of the testimony. I shall refer 
only briefly to them, but the present testimony taken on the nomination 
of Mr. Sobeloff bears out to a certain extent the truth of what I am 
about to say. 

The charges involve the same kind of professional conduct, if press 
reports were true, as were made recently by the Attorney General in 
a suit in New York against the law firm of Sullivan & Cromwell of 











238 NOMINATION OF SIMON E. SOBELOFF 


New York City. It involved the alleged violation of certain canons 
of ethics. 

I would like to read into the record at this time from the New 
York Post and Times of September 21, this article: 


Justice CHARGES New York Law Firu BroKE INTEGRITY RULES IN OrL DEAL 


The Department of Justice has aecused Sullivan & Cromwell. New York law 
firm, of abusing three rules of integrity in an alleged conflict of interest case. 
The accusation involved a dispute in which the Government is trying to recover 
$100 million in alleged overcharges for crude oil sold under the old Marshall 
aid plan to the Economic Cooperation Administration. 

Sullivan & Cromwell represented Standard Oil Company of New Jersey and 
a subsidiary, Esso Export Corp. The Justice Department is trying to force 
them to withdraw from the case, because Garfield Horn, a partner in the firm, 
was once an attorney in the BCA General Counsel’s office in New York. 

Documents on file in the Federal Court of the Southern New York District 
reveal the Justice Department had obtained papers which proved, it claims, that 
Horn either reviewed or helped to draft the pricing policies at issue in the oil 
claims case. 

The Government has been preparing the case for trial for 3 years. An affidavit 
filed by Horn in New York courts said that he first joined Sullivan & Cromwell 
in the middle 1940’s. He left the firm to take the ECA job and rejoined it 
several years ago. 

A Justice Department affidavit pointed out that Sullivan & Cromwell repre- 
sented Standard during Horn’s first period of employment with the firm. A 
motion filed by Assistant Attorney General Stanley M. Barnes, Antitrust Chief, 
said that “Horn’s analogous position runs afoul of Canons 6, 37, and 36 of the 
American Bar Association, which in essence forbids attorneys to, first, accept 
a fee in matters adversely affecting the interest of a one-time client ; second, use 
confidences reposed by a former client to his own advantage; or, third, accept 
any employment in connection with a matter which he investigated while in 
Government employ.” 

Barnes said that Horn, while an ECA employee, received Government confi- 
dences and gained a peculiar degree of insight into the case through his access to 
internal documents. 

Sullivan & Cromwell now is headed by Arthur H. Dean, who, incidentally, was 
counsel for Adolphe H. Wenzell, the Former Budget Bureau consultant involved 
in the Dixon-Yates controversy. 

The question of a New York firm’s participation in the claim suit first arose 
last March when the Justice Department began a study of Horn’s ECA duties. 
in June, Barnes called Dean in to a special meeting and asked him to withdraw 
his firm as counsel. Dean concluded, however, that there was no basis for 
complying with the request. 

The firm subsequently launched a court fight to establish its qualifications 
in the case. These facts are set out in the New York court record. Sullivan & 
Cromwell maintains that Horn had nothing to do with the subject matter of 
the claims case while with ECA. 

Furthermore, Dean charged that the Government raised the conflict of interest 
question at a time when it was totally impractical for Sullivan & Cromwell 
voluntarily to withdraw. To do so, Dean said, would inflict painful embar- 
rassment upon his firm and irredeemable prejudice upon the defendant. 

The Government’s answer to this argument was filed a few days ago. Oral 
arguments are scheduled for Tuesday. 

Dean charged that in numerous conferences to which he was called with 
Barnes, Robert A. Bix, and Edward H. Foote, he was refused the right to 
see the Government’s alleged evidence against Horn. He said Bix, Barnes’ legal 
assistant, and Foote, Barnes’ first assistant, claimed the documents were 
classified. 

Secretary of State, John Foster Dulles, and his brother, Allen W. Dulles, 
head of the Central Intelligence Agency, formerly were associated with the 
firm. 


The reason I have read that is because it fits right in here with 
these charges. The charges involve the same kind of professional 
conduct, if press reports were true, as were made recently by the 
Attorney General in a suit in New York against the law firm of 
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Sullivan & Cromwell of New York City. It involved the alleged 
violation of certain canons of ethics. 

They have to do with an attorney representing conflicting interests 
in the same transaction, or in cases growing out of the same trans- 
action, or in a case where by reason of one type of representation 
superior knowledge is gained and thereafter used for conflicting 
interests. 

I have no doubt, and I think Mr. Sobeloff is capable of convincing 
some of us, of his mental agility, his dexterity of though and the 
ambulatory character of his nature. I hesitate to suggest that he has 
the ability to convince anyone that he can in propriety represent a 
contesting defendant. in the s same case against the receiver and then 
prosecute for the receiver in that ease in subsequent actions. 

The CHairMan. Now, repeat that. What was it he did? 

Senator JoHNston. Let me go back—convince anyone that he can 
in propriety represent a contesting defendant in the same case against 
the receiver and then prosecute for the receiver in that case in subse- 
quent actions. 

Senator McCLe._tan. How does that relate to Sobeloff ? 

Senator Warxkrys. That did not happen, the record shows. 

Senator Jounston. I think you will find if you will search the 
record, you will see that he did. 

Senator Butter. In what respect did he do it? 

Senator JoHNnston. I will bring it out here in a minute, if you will 
listen to it. I go into it all, and “show you just what he did. 

Senator McCLetanx Go ahead. 

Senator JoHnston. Such is the case, and I cannot find him free of 
the charge of having been on both sides of the same issues in the 
same case. 

Last fall, Mr. Charles Shankroff submitted to me what I considered 
very serious charges reflecting upon the professional conduct of the So- 
licitor General, Mr. Sobeloff. I never saw Mr. Shankroff until after he 
had written me several letters. 

I looked into the charges and I believe that there was sufficient sub- 
stance to them to require the subeommittee charged with the responsi- 
bility of determining Mr. Sobéloff’s fitness to go into a detailed analysis 
and investigation of the bases of those charges. 

At the outset, I asked the subcommittee to see the records. I do not 
understand that the committee has seen the official records to this very 
moment. Isthat so? 

Senator Wartkrns. I do not think we have seen the records. They go 
back 120 years, and there was not the slightest evidence to show con- 
flict of interest so far as I conld—— 

Senator Jounston. The newspaper accounts show the record. They 
are not here. 

The Cuarrman. Is Mr. Shankroff here? 

Senator Jonnston. I will hand the chairman, which I close with, my 
initial suggestion, and which will contain other papers I think this 
subcommittee should study. 

The Cuatmrman. Senator Johnston, is Mr. Shankroff here ¢ 

Senator Jounston. Yes, he is. 

The CHairmMan. Go ahead. 

Senator Jounston. We have the power to subpena, and we should 
use it. 
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Let me digress here for a moment. The papers in receivership are 
not destroyed, as the receiver testified they were. I am told they are 
microfilmed. If so, they, too are available in that form. Certainly 
the court records are not destroyed. The records in case No. 20,433—A 
are intact and on file in circuit court No. 2 in Baltimore, Md. Two men 
from my office have seen them. 

The charges grew out of Mr. Sobeloff’s conduct in a relationship to 
the Baltimore Trust Co. case known as case No, 20,433—A, docket 44—A, 
commenced in 1935 and still pending in circuit court No. 2 of Balti- 
more, Md. 

The Baltimore Trust Co. was one of the largest financial institutions 
inthe South. It failed in 1935 with tremendous losses to its depositors 
and very heavy losses to its general creditors. 

Senator Warkrns. Does the Senator know in that particular case 
that probably the recovery was well above the average throughout the 
country in the case of closed banks? I think it was around 70 percent, 
if I remember the testimony, to the depositors. 

Senator Jonnsron. The record will show that. I will be glad for the 
record to be produced. 

Senator Warkins. I am just trusting my memory, but as I recall, it 
would be better than 70 percent. 

Senator Jounston. If the record will disclose 

The CHatrman. Would the issue be there not what the average of 
the country was, but what could have been recovered ? 

Senator Warxins. The court was in charge of this whole matter, 
Mr. Chairman, and the court approved the activity that took place. 

There is no question about that, and we went into it very carefully; 
Senator O’Mahoney, who is a very distinguished lawyer, examined 
every phase of it that seemed to be necessary in this particular case. 

I regret very much that the Senator from South Carolina was not 
present at those hearings and did not appear at that time. 

We had this gentleman, Mr. Shankroff, appear, and we found out he 
had no special qualifications whatsoever to pass judgment on the court 
proceedings. 

The evidence is in the record as to just what his activities were. I 
do not care to cast any reflections upon him, but the committee has that 
before it. The whole record is before the committee. 

The Cuatrman. Did he testify ? 

Senator Warkins. He testified, but he was attempting to character- 
ize the entire proceedings with his judgment, and I think the chairman 
of the subcommittee ruled properly that he was not qualified to pass on 
those court records and render judgment. 

The CHatrmMan. He is not a lawyer? You say he is not a lawyer? 
Is hea lawyer? 

Senator Warktins. No; he is not a lawyer. 

Senator Jonnston. He is not a lawyer, but he spent most of his life- 
time with records, as I understand, over there in Baltimore. He hangs 
around the court. 

Senator Burier. Mr. Chairman, may T make a statement for the 
record ¢ 

The evidence before the subcommittee clearly shows that the nomi- 
nee had no control whatever over the litigation. He could only settle 
it at the direction of the court; and the court, when he directed the 
settlement, made some remarks in connection with the settlement that 
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completely exculpated the Solicitor General and the nominee in this 
case. 

He had no control. He could not press a suit that the court told him 
not to press. He could not appeal it because he had to have the diree- 
tion of the court to appeal it. He did exactly what the court told him 
to do. 

Senator Warkrins. As I remember, the evidence also shows that one 
of the settlements which was made was made contrary to his recom- 
mendation. 

Senator Butter. Not only that, Mr. Chairman, but remember, in this 
type of case—and I know this to be a fact because I am a Baltimore 
lawyer—the stock of the Baltimore Trust Co. was hawked around the 
streets, so to speak, just weeks before this horrible failure came about, 
and the court took into consideration the fact that it would be so unjust 
to endorse a full liability against persons who were innocently brought 
into the company when it was almost in a failing condition, if it was 
not in a failing condition, so they arrived at this settlement. 

So they arrived at this settlement, and Mr. Sobeloff was forced to 
take it by the court; and the court, as I have said, made a complete 
statement in connection with it, which completely exonerated the 
nominee. 

Senator Jounstron. I am going to have to leave in a minute, but I 
would like to call to your attention that the transcript of the record 
does not show what compensation Mr. Sobeloff got from the stock- 
holder clients in resisting the efforts of the receiver to enforce the 
statutory liability. He represented them in trying to keep them from 
enforcing the statutory liability. 

And then you will find that later the records show that he got 
$30,000 for three reports; a review of press accounts of the motions, 
such as a large allowance, caused in Baltimore, would make interesting 

sading. It required a very long opinion by Judge O’Dunne to jus- 
tify it. 

The you will find out later he is coming in and representing the other 
side. Don’t tell me that is not a conflict of interest. 

Senator Butter. I do not think the record will show it. 

Senator Jonunstron. Well, I have here exactly the way, also, that 
he represented the two opposing sides. But I have got to go. 

Senator Butter. Mr. Chairman, may I inquire before the Senator 
from South Carolina leaves, when we may expect to resume the hear- 
ing on the nomination of Mr. Sobeloff ? 

The Cuatrman. I would like to resume later in the week if we can 
get a quorum. I tried to resume on Thursday and Friday, and we 
could not get a quorum. 

Senator Watkins. Mr. Chairman, why did we have to have a 
quorum ¢ 

The Cuatrman. Because he has requested us to make a record. 

Senator Jounston. I would like for the subcommittee more than 
anything else to go over to Baltimore, and you will find that he was 
representing both sides, if you will only get the record. 

Senator Butter. Will the Senator pinpoint that a little, because I 
would like to know wherein he has done it. I have listened to tes- 
timony—— 

Senator JoHnston. I will be glad to give to the subcommittee 
wherein I say that he has represented both sides. 
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Senator Butter. I think it would be well to do that. 

SenatorWarxkins. I would be glad to take it in writing. 

Senator Jonunston. I have got it now, and I will give it to you in 
writing. 

The Cuatrman. We will recess at this time, subject to the call of 
the chair. 

( Whereupon, at 11:55 a. m., the committee recessed, subject to call. ) 
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MONDAY, JUNE 25, 1956 


Untrep Srates Senate, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to call, at 11 a. m., in room 424, Senate 
Office Building, Senator James O. Eastland (chairman), presiding. 

Present: Senators Eastland, Johnston, Kefauver, Daniel, O’Maho- 
ney, Langer, Watkins, Dirksen, and Butler. 

Also present: Joseph A. Davis, chief clerk. 

The Cuairman. Senator Johnston, you may proceed. 

Senator Jonnston. At the close of the iast meeting on this matter, 
the question came up as to whether or not Mr. Sobeloff had been acting 
as attorney with conflicting interests. I thought it would be well to 
draw this to your attention and just work it down before I went into 
that detail so you could clearly understand just what the position was. 
Here is what Mr. Sobeloff did, and how he did act, to my way of 
thinking representing conflicting interests. 

It may be well that I give a brief summary of Mr. Sobeloff’s acts, 
which I believe will show he represented conflicting interests in the 
Baltimore Trust Co. case, No. 20,433—A, still pending. 

First, he opposed the interests of the receiver when he represented 
stockholders who, by suit, resisted the additional statutory stockhold- 
ers liability. I have here a newspaper article showing it appeared in 
the paper he represented. He appealed and lost this case in the Mary- 
land Court of Appeals. This litigation was in opposition to the in- 
terests of the depositors and general creditors. 

He later, by court appointment, made reports of discovery and pos- 
sible liability against the officers and directors for their alleged negli- 
gence in the transaction of the business of the trust company. This 
professional engagement was on behalf of the depositors and creditors, 
hence adverse to his first action in the case. Now it may be urged that 
he took this onerous duty because the court had appointed him. Is 
that a fair answer to the charge that he represented conflicting inter- 
ests? My answer is that it is not. No court has a right and no court 
can rightfully compel an attorney to assume, in the same case, con- 
trary; legal, or ethical positions. It must therefore be assumed that 
notwithstanding this patent conflict, Mr. Sobeloff was perfectly will- 
ing to be placed in a compromising position. 

The transcript of the record naturally does not show what com- 
pensation Mr. Sobeloff received from his stockholder clients in re- 
sisting the efforts of the receiver to enforce the statutory liability in 
the first suit. 
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The record does show that he got $30,000 for his three reports. A 

review of press accounts of the commotion such a large allowance 
caused in Baltimore would make interesting reading. It required a 

very long opinion by the court, Judge O’Dunne, to justify it. 

Where did this conflict leave Mr. Sobeloff? It left him in the posi- 
tion to permit the judge—and that was precisely done—to settle the 
fixed statutory liability for amounts less than that originally de- 
termined by the court of appeals in the first suit brought by Mr. 
Sobeloff. He may say he had nothing to do with those settlements 
and that they were approved by the court. At that period of time, 
he was in the case on the side of the receiver. The committee ought 
to ascertain from the record in the case what Mr. Sobeloff’s duty was 
in this matter. The committee ought to ascertain why, after being 
the attorney for the receiver, Mr. Sobeloff stood by without dissent 
or appeal, and permitted settlements of liability to be made which 
were detrimental to the receiver and ultimately to the depositors and 
general creditors. 

Mr. Sobeloff then filed as one of the attorneys of record, 15 suits on 
behalf of the receiver against the stockholders and directors. Havin 
first sued the receiver to prevent additional stock assessments, anc 
later suing for the receiver to enforce liability against the officers 
and director s, certainly shows, at least to me, that in the same case he 
represented the plaintiffs in one phase of "the suit, and the same 
defendant as a plaintiff in another. 

Senator Lancer. Was that on double liability ? 

Senator Jonnston. Coming back on the double liability. For these 
latter suits, he received a fee of $7,500 i in addition to the above $3 0,000. 

Another illustration of conflict is the fact that he later on in the 
same suit sued the receiver again. He filed a petition seeking the 
cancellation of a rent-free agreement held by the receiver for the 
occupancy of part of the Baltimore Trust Building. That is the 
biggest building they have over in Baltimore. He filed this suit know- 
ing in advance of the rent-free agreement. Does this latter action 
not place Mr. Sobeloff in a legal or ethical position that is contra- 
dictory to the interests of the receiver whom he had represented as a 
client in the prior 15 suits? To me the answer is obvious. How can 
it be said that there is no conflict when an attorney sues an officer of 
the court, then prosecutes for him and thereafter in the same case, at 
a later time, again sues him? The foregoing are representations of 
fact which have been made to me. I submit it is the grave respon- 
sibility of the committee to determine whether they are true. If they 
are true, the committee should steadfastly refuse to report out this 
nomination. 

I suggested to the subcommittee my communication, which I re- 
duced from Mr. Shankroff’s complaint to writing, that it would be 
appropriate for the subeommittee to subpena the court records in this 

case and to subpena certain witnesses. I understand one of the wit- 
nesses responded, but a t Funkhouser did not respond to the sub- 
pena and did not testify. I do not understand that the subcommittee 
subpenaed the records and I do not understand that any of the ree- 
ords in the case have either been studied by the committee or con- 
sidered by them. I suggest that any report to the full committee with- 
out a prior careful consideration of the records in this case to which 
such serious charges as Mr. Shankroff urges would be immaterial. It 
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would be improvident for us to confirm or reject a nominee until 
these serious charges are studied from the records in the case and 
proved or disprov ed by a consideration of it. They are too serious 
for us to em or by pass. I submit again the records should be 
subpenaed, as I suggested in my initial communication to the subeom- 
mittee. 

Remember, this is a very important position we are fixing to ap- 
point him to, a position on ‘the circuit court of appeals, and from the 
testimony brought out here a few days ago, it will only be a very, very 
short time until in the circuit he will be the chief judge. The chief 
judge at the present time—the other two judges have retired, and the 
chief judge, Parker, is reaching the retirement age and they are talk- 
Ing about his retir ing within a year. 

Senator Lancer. You say this Funkhouser didn’t reply to the sub- 
pena ? 

Senator Jounsron. I don’t think he responded to his subpena. He 
certainly didn’t testify. The subcommittee will have to answer that 
question. I don’t know. 

Senator Watkins. All that the subcommittee asked to come came. 

Senator Jounston. My information is he did not appear 

Senator Bur er. Senator O'Mahoney, did you subpena Mr. Funk- 
houser ? 

Senator O’Manonery. Yes: we couldn’t find him. Of course, the 
evidence developed that he had nothing to add at all. His name came 
in through the perfectly unreliable testimony of Mr. Shankroff, who, 
when he was under examination, was sitting over here, and showed 
by his answers to questions that he could’nt possibly have written the 

legal décument which wa. Jiled under his name. 

{ am prompted to call to the attention of the committee the great 
confusion which is created by our failure to vote on the Sobeloff nomi- 
nation. We sit here day after day. The subcommittee went into 
this at great length. We heard everybody in the world. We made a 
report. A five-man sabeom mittee which examined this case voted 
3 favorable to the report, 2 abstaining. I understand, of course—— 

The CHarrMan. Questioning into executive session ¢ 

Senator O’Manonry. F am just going to make a statement which 

can be made public. I am just going to say this. I personally have 

bills to report to this committee of great importance. Now, it is per- 
fectly obvious that if the committee is going to go on day after day 
hearing testimony and argument in the committee, we are not going to 
get the work of the committee done. 

Now, if a filibuster is to be conducted against Sobeloff, let it be con- 
ducted on the floor of the Senate. Of course, I want the Senator 
from South Carolina to have the opportunity to make any arguments 
thae he cares to make upon it, but I feel very, very sincerely that we 
ought to fix a specific date for a vote and before the end of this meet- 
ing this morning, I shall move, Mr. Chairman, that the committee 
set a date for a vote on the Sobeloff nomination, because if we don’t 
do it, it is preventing this committee from giving consideraion to most 
important legislation. 

Senator Watkins. I am in accord with what the Senator from 
Wyoming has said with respect to the necessity for getting a date set 
on this, and I am in full aceord with the statement as to what was done 
in the hearings before the subcommittee. 
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I want to accord the Senator from South Carolina full opportunity 
to make a statement but he had the opportunity to come before the 
subcommittee, and for various reasons there wasn’t the time, it was 
inconvenient or for some other reason—I don’t know just why at the 
moment he didn’t come. But it seems to me we have extended the 
courtesy now to go on with the statements on the point where I think 
we ought to fix the time for the vote. There ought to be a stop to 
this kind of maneuver from here on. 

| agree with the Senator from Wyoming if there is to be a filibuster, 
let it be in the Senate. 

Senator Burier. | associate myself with the remarks of the Senator 
from Wyoming. I don’t want to be put in the position of cutting any 
member of this committee off. I think full opportunity, if it has not 
already been given, could be given within the very near future and this 
matter should be brought to a vote. 

Senator JoHNnsron. The Senator understands that it is in his district 
and if you asked the Senators, if seven of them were against that 
appointment and vou were the only member on this committee and you 
were from that district too, you can imagine how you would feel. 
Seven Senators out of ten expressed themselves against it. 

Senaor O’Manoney. 1 appreciate the feeling. 

Senator Jounsron. I am speaking for seven Senators. I am the 
only one on the committee of the seven. 

Senator O’Manonry. | have a two-page telegram here from %. 
Vannort Chapman, secretary, Maryland State Bar Association, as 
follows: 


Whereas the United States Court of Appeals for the Fourth Circuit, a tribunal 
only one degree below the Supreme Court of the United States, is currently man- 
ned by only one judge in active service status, namely, Chief Judge John J. 
Parker— 


and so forth. I won't read the rest but I’) submit it for the record 

along with letters from James M. Hepbron, police commissioner of 

Baltimore City and Thomas N. Biddison, city solicitor, Baltimore, Md. 
(The telegram and letters referred to are as follows : ) 


ATLANTIC City, N. J., June 23, 1956. 
Senator JoseeH C. O’ MAHONEY. 
Senate Office Building, Washington, D. C.: 


This resolution was unanimously adopted at the 61st annual meeting of the 
Maryland State Bar Association, Atlantic City, N. J., June 23, 1956: 

“Whereas the United States Court of Appeals for the Fourth Circuit, a 
tribunal only one degree below the Supreme Court of the United States, is cur- 
rently manned by only one judge in active service status, namely, Chief Judge 
John J. Parker: and 

“Whereas Hon. Simon E. Sobeloff, Solicitor-General of the United States, was 
nominated by the President of the United States on July 15, 1955, as an associate 
judge of the said court, and the failure to take action on the said nomination, 
which has been pending for almost a full year, is unfair to litigants, to the court, 
to the attorneys that practice therein, as well as to the nominee; and 

“Whereas in the opinion of this association there is no doubt as to the eminent 
qualifications of General Sobeloff by reason of his character, training, tempera- 
ment, experience and learning, to fill with the highest distinction the position 
to which he has been nominated ; and 

“Whereas his qualifications have been recognized by the subcommittee of the 
Judiciary Committee of the United States Senate, which after hearings has 
reported favorably General Sobeloff’s nomination ; by the Honorable Chief Judge 
John J. Parker of the United States Court of Appeals for the Fourth Circuit, who 
has twice urged before the Judiciary Committee of the United States Senate 
the immediate confirmation of General Sobeloff’s appointment; by the American 
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Bar Association's Committee on Federal judicial appointments; by the Bar 
Association of Baltimore City ; and by the endorsement of the leaders of his own 
community, and great numbers of other distinguished citizens throughout the 
Nation; and 

“Whereas an extraordinarily long and searching inquiry has utterly failed 
to develop the slightest basis whatever for any reflection upon his long and 
distinguished career, during which he has served as United States attorney 
for the District of Maryland, city solicitor of Baltimore City, chief judge of 
the Maryland Court of Appeals, the highest judicial tribunal in Maryland, and 
Solicitor General of the United States, in which position he is now serving; 
and 

“Whereas this experience with both State and Federal laws, and as the 
highest judicial officer in Maryland, preeminently qualifies him as a judge of 
the United States Court of Appeals for the Fourth Circuit: Now, therefore, 
be it 

“Resolved by the Maruland State Bar Association, That the association hereby 
approves the action of its committee on Federal judicial appointments in 
recommending the confirmation of Judge Sobeloff, and respectfully but urgently 
requests the Judiciary Committee of the United States Senate to take imme- 
diate action to report favorably the nomination of Hon. Simon E. Sobeloff as an 
associate judge of the United States Court of Appeals for the Fourth Circuit ; 
and be it further 

“Resolved, That a copy of this resolution be sent by the secretary of this asso- 
ciation to the chairman and each member of the Judiciary Committee of the 
United States Senate and to Senators John Marshall Butler and J. Glenn Beall, 
of Maryland.” 

S. VANNORT CHAPMAN, 
Secretary, Maryland State Bar Association. 


POLICE DEPARTMENT, 
OFFICE OF THE COMMISSIONER, 
Baltimore, Md., June 11, 1956. 
Hon. JOSEPH C. O’ MAHONEY, 
United States Senate, Washington, D. C. 


DEAR SENATOR O'’MAHONEY: At a hearing last month held by your subcom- 
mittee, concerning the nomination of Solicitor General Simon E. Sobeloff, there 
appeared one Charles Shankroff, of 1119 North Calvert Street, of this city 
(Baltimore, Md.). 

Since I personally have known Shankroff and furthermore, since this depart- 
ment has information concerning him and certain of his activities since he came 
to this city from New York, | felt that vou would iike to know something about 
him and his creditability. 

My first personal contact with him was approximately 5 or 6 years ago when 
he began annoying our local community chest and its officials by demanding 
the right to inspect their aecounts, records, and minutes, and to likewise per- 
sonally inspect all the records of the various hospitals, institutions, and agencies 
making up its membership. -His purpose was to prove that our whole private 
philanthropy setup was some sort of a “fake,” despite the fact that it was oper- 
ated by our most outstanding citizens. 

Shankroff made himself an unbelievable nuisance and it was my personal 
opinion, shared by those at the chest, that he was definitely a mental case. Since 
that time, he has continued his weird activities in other directions, causing police 
inquiries to be made concerning him and his actvities. Those activities include 
the stirring up of litigation and his appearance in court when he has no status 
since he is not an attorney. He has likewise injected himself in real estate 
matters and here again he was without status since he has no real estate 
license. His activities have likewise been the subject of inquiry by the better 
business bureau. 

While he has no record of convictions in this city, he is regarded by those who 
know something of his activities as—and I quote—‘a nut,” “a crackpot,” “a 
mental case,” and “a public nuisance.” 

All of this, in my opinion, Senator adds up to the fact that Shankroff is 
irresponsible as well as unreliable. 

Now, just a word about Simon E. Sobeloff, whom I have known since school 
days and whose distinguished career I have followed with both interest and 
pride. Simon Sobeloff has one of the finest minds of any man I ever knew. 
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His inteerity is beyond question. Furthermore, he is a man of great human 
understanding, a kindly, gracious, warm and helpful person, and has demon- 
strated his great judicial abilities as chief judge of the Maryland Court of 
Appeals. 
Sincerely yours, 
JAMES M. HEPBRON, 
Police Commissioner of Baltimore City. 


C1iry OF BALTIMORE, 
DEPARTMENT OF LAW, 
Baltimore 1, Md., June 11, 1956. 
Hon. JOSEPH C. O’MAHONEY, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR O’MAHONEY: I have noted in the publie press that one Charles 
Shankroff, of Baltimore, Md., has appeared before the Senate committee of 
Which you are chairman objecting to the confirmation of the appointment of 
Simon E. Sobeloff as judge of the Federal Court of Appeals for the Fourth 
Circuit. 

I am personally acquainted with certain activities of Mr. Shankroff in the 
past which I feel should be brought to your attention and I therefore respect- 
fully submit the following for your consideration. 

The Board of Estimates of Baltimore City, which is composed of the mayor, 
city comptroller, director of public works, president of the city council, and 
myself as city solicitor, is the major policymaker board of our city. During 
the period dating from August 18, 1954, until December 8, 1954, Mr. Charles 
Shankroff appeared at the weekly meetings of that Board on 15 separate and 
distinct occasions, submitting 15 separate and distinct complaints and requests 
covering the following subject matters: 

1. The Hartford Road site of a library. 
2. Discrepancy between purchase price and assessments of certain prop- 
erties. 

38. Request for leave of absence of employees. 

4. Certain condemnation proceedings. 

5. The method of acquiring properties for the widening of Howard 
Street. 

6. Memorializing the Congress of the United States to restore interest 
on demand deposits in commercial banks. 

7. The sale of 311 St. Paul Place and the purchase of 1500 Greenmount 
Avenue. 

&. Regular meetings and minutes of the board of estimates. 

9. Assessments of four parcels of land. 

10. A request that copies of board of estimates minutes be mailed to him 
weekly and a request to inspect the bond records of officers and employees 

11. Assessments on certain properties. 

12. Purchase of varions properties. 

13. Department of traffic budget for 1955. 

14. Alleys, roads, and lanes used and never assessed for taxation. 

15. The Enoch Pratt Free Library. 

No action was taken by the board of estimates on these matters for after due 
consideration of same it appeared that none was warranted. 

I trust the foregoing may be of service to you in properly evaluating the 
testimony of Mr. Shankroff. 

I should also like to go on record with your committee as unequivocally 
recommending the favorable consideration by your committee of the appoint- 
ment of Simon E. Sobeloff. He is an outstanding attorney with an honorable 
and distinguished record of public service, 

Very truly yours, 
THOMAS N. Bipprson, City Solicitor. 


(Whereupon at 12 m. the committee recessed until 10:30 a. m., 
Thursday, June 28, 1956.) 
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THURSDAY, JUNE 28, 1956 


UnIrep Sratres SENATE, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to call, at 10:55 a. m., in room 424, 
Senate Office Building, Senator James O. Eastland (chairman) pre- 
siding. 

Present: Senators Eastland, Johnston, Langer, Watkins, and Dirk- 
sen. 

Also present: Joseph A. Davis, chief clerk. 

The Cuarmman. You may proceed with regard to the Sobeloff nomi- 
nation, Senator Johnston. 


STATEMENT OF HON. OLIN D. JOHNSTON, A UNITED STATES 
SENATOR FROM THE STATE OF SOUTH CAROLINA 


Senator Jounston. I want to put in a list of the judges of the court 
for the Fourth Circuit that have served since 1891, giving the date 
of their appointment and the term of their service. I ask that that 
be put into the record. 

The Cuatrman. It is so ordered. 

(The list referred to is as follows :) 


List of judges of the Court of Appeals for the Fourth Circuit who have served 
since 1891 


Judge Whence appointed Term of service 
Hugh L. Bond. iste cSante Weleeadal Ce Dee dak bhireicle doe Mar. 3, 1891, to Oct. 24, 1893. 
Nathan Goff ae i oosal Weenie Ve. .....4.- ..| Mar. 17, 1892, to Mar. 31, 1913. 
Charles H. Simonton__--- South Carolina -| Dee. 19, 1893, to Apr. 25, 1904. 
Jeter C. Pritchard.........-- ; ..| North Carolina__-_-__- Apr. 27, 1904, to Apr. J1, 1921 
Charles A. Woods_. ad South Carolina June 5, 1913, to June 21, 1925. 
Edmund Waddill, Jr_.........----- I Ee i lacie’ June 2, 1921, to Apr. 9, 1931. 
Joh ©. Rage. wicca. - cee Mn ata os Dec. 20,1922, to Mar. 26, 1927. 
John J. Parker ” > North Carolina : --| Oct. 3, 1925, to —. 
STNNGe IRON UMOUINE oS cc coccccccncckl, Wete Vv eeectaunwccus Dee. 15, 1927, to Oct. 15, 1939.1 
Morris Soper. __- Se ecaicd : | DROWN So oe ca nnn May 6, 1931, to June 2, 1955.2 
Armistead M. Dobie. __- Scoala Wie hice ees tat es2 Dec. 19, 1939, to Feb. 1, 1956.3 





1 Judge Northcutt who retired from active service on Oct. 15, 1939, served thereafter as a retired judge until 
his death on Jan. 3, 1946. 

2 Judge Soper retirea from active service on June 2, 1955, but is continuing service as a retired judge. 

3 Judge Dobie retired from active service on Feb. 1, 1956, but is continuing service as a retired judge. 


Senator JoHnston. I was discussing at the time we adjourned the 
matter of Judge Sobeloff’s overlapping or conflict of interests in a 
case over in Baltimore. I will take up where I left off. 
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The receiver in his testimony said his record had been destroyed. 
Was he entirely frank in this assertion? Was he not attempting to 
sidetrack or divert the committee’s attention? While his records may 
have been destroyed, they were first microfilmed, or should have been 
destroyed, they were first microfiled, or should have been destroyed, 
they were first microfilmed, or should have been, in compliane e with 
the court order permitting their destruction. Mr. Charles Shank- 
roff, an elderly real-estate dealer, now in semiretirement, told me in 
person that he had spent over a year in a study of the court records 
of the Baltimore Trust Co. case. I want to say right here concerning 
Mr. Charles Shankrotf that nothing by the subcommittee or anyone 
has come up concerning him or his character or why he has entered 
into this case. I want to say this, that I have been criticized because 
this appointee belongs to a race. He happens to be a Hebrew. Mr. 
Shankroff, I believe, also belongs to the same race. He is the one that 
has testified here. If anybody knows my record as an individual, in 
my whole political career, I have never persecuted the Jewish race at 
any time, and I think if you will go back to South Carolina, you will 
find that the Jewish people have always supported me as near 100 
percent as any race of people in my State. I want to say that some- 
body has seen fit to raise that question. I have not raised it. Neither 
have I raised, although the newspapers have tried to criticize me, any- 
thing in regard to these segr egation matters. 

I do differ with him in his way of thinking on States rights. I do 
differ with him in regard to turning over to the courts edeelilhy more 
authority and taking ; away from the States and Congress the authority 
that I believe that they rightfully have. That is my position in that 
field. 

Now continuing. His interest in the case was first aroused by reason 
of the fact that as a retired real-estate dealer, he became concerned 
with the transactions leading to the final disposition of one of the 
largest single assets of the Baltimore Trust Co., namely, the office 
building it occupied, which I am told is the largest office building in 
the city of Baltimore. He states that through a series of corporate 
and private transfers and manipulations, the building was sold and 
title transferred with tremendous losses resulting to the receiver 
through inadequate considerations in these several transactions. I 
am told that the building finally was purchased either personally or 
through a corporation owned by Mr. Funkhouser, that is the reason 
we wanted him to come in and clear up the situation and the reason 
Mr. Sobelotf either directly or indirectly advised with Mr. Funk- 
houser or his personally owned corporation in the final purchase of the 
building. 

What relation has Mr. Sobeloff to the Baltimore Trust Co. case? I 
will detail that relationship from the statements made by Mr. Shank- 
roff, which has been submitted to the subeommitee and upon which 
the subcommittee denied Mr. Shankroff an opportunity to testify 
fully. 

Senator Warkins. Do you understand, Senator, that he did testify, 
but he didn’t show competency to pass on the records of a court pro- 
ceeding. He was examined at length on his qualifications, and he 
didn’t have any qualification that we could discover by which he 
could give us any light whatsoever on the documents and the instru- 
ments Ina lengthy case which took place some 20 years ago. 
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Senator Jounston. As I understand it, the Judiciary Committee 
in this particular case is looking into the facts to find the facts and 
to see whether or not that case was handled and whether or not in the 
handling of that case by Mr. Sobeloff, he represented two sides or both 
sides and compromised himself with the people that first he was 
trying to keep from receiving a judgment against them, then he comes 
in and compromises that on the other side when that happens. I 
personally don’t think that is the type man we should have on the 
courts. 

Senator Warkins. The record that was made for us doesn’t har- 
monize with what you have just said. 

Senator JoHnsron. You mean to say that he didn’t oppose the 
directors’ suit when they were suing on the liability? Do you mean 
to say later he didn’t come in and represent the receiver and then 
compromise with them for less than the court told him he could? 

Senator Warkins. I think your statements are at variance with 
the records before us. I don’t care to debate it now because we want 
to get this finished, Senator. 

Senator Jonnston. In the first case, Mr. Sobeloff enters the picture 
about 1935, representing certain stoc ‘Kholders who were Opposing an 
additional proposed stock assessment for the receivers. 1 have here 
the case. Then it was finally determined that a statutory stock 
liability of $10 per share should be assessed against each stockholder, 
to the extent of the impairment of the capital assets of the Baltimore 
Trust Co. 

Mr. Sobeloff next enters the picture because he was later appointed 
by the court to make a report on the liabilities of the oflicers and the 
directors for alleged negligence. There were elaborate reports. They 
charged both ¢ ivil and criminal negligence. 

Mr. Sobeloff then takes the contrary position (o that which he enter- 
tained in a private case representing the stockholders. He filed as 
one of the attorneys of record for the receiver 15 suits, 9 in the circuit 
court No. 2 of Baltimore, Md., and 6 in the Baltimore City court to 
enforce liability against the officers and directors. These suits, I 
repeat, for the negligence he, Sobeloff, had charged against them in 
lis report, were based upon his charges of civil and criminal negli- 
gence in his civil reports. The damage claim was set, fixed, and 
determined. Therefore, as an officer of the court, Mr. Sobeloff 
brought these suits to enhance the assets in the hands of the receiver, 
for the benefit of the depositors and the general creditors. The com- 
plaint was sworn to-by the receiver because the measure of their 
damages was fixed. In the latter respect, these negligence actions 
differ from ordinary suits in negligence in that the ordinary damage 
was certain and subject to mathematical determination. The amounts 
claimed in these suits aggregated over $56 million. Mr. Sobeloff 
participated and approved a settlement of them for about 4 cents 
on the dollar. 

Mr. Shankroff gives the case numbers of each of the 15 cases and 
their docket numbers. Have you checked to see that they are not 
there? 

Mr. Shankroff reports that only 17 of the 19 defendants answered 
in damages, and then only for the small sum adjudicated against 
them, that 2 of the defendants, though financially able, were relieved 
of liability altogether. 

79696— 56——-17 
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Mr. Shankroff further says that the other 17 defendants were finan- 
cially able to make much larger restitution than the small sum for 
which the cases were settled. For his services in m: aking the reports 
to the court against the officers and directors for their alleged crim- 
inal and civil neglige nee, Mr. Sobeloff received a fee, by the order of 
the court, of $30,000, Further, as an officer of the court and one of 
the attorneys of record in pursuit of his charges wherein only about 4 
percent of the claim was actually received, “Mr. Sobeloff received a 
further fee of $7,500. What Mr. Sobeloff received for resisting the 
stockholders’ liability he has not shown by the record, because he was 
not interrogated with respect to the same. 

What he thereafter received, if anything, in representing either 

Mr. Funkhouser when the latter secured the biggest single asset per- 
sonally or through the corporation and association controlled by Mr. 
Funkhouser likewise is not a matter of record. 

Senator Lancer (presiding). What did Funkhouser pay for the 
building? 

agg Jounsron. I think as I go on down, I will go into those 
details. I don’t recall personally. 

Senator Lancer. You claim that he got the building for far less 
than its real value? 

Senator Warxkins. The record shows that Mr. Sobeloff had abso- 
lutely nothing to do with that, Mr. Chairman. 

Senator Jounston. I understand that Mr. Sobeloff denies he repre- 
sented Mr. Funkhouser. Did he represent the interests controlled by 
Mr. Funkhouser? What were those interests? It is a matter of rec- 
ord, however, among the estate papers of Mr. Donald Symington, filed 
in the orphans court of Harford County, that he, Mr. Symington, via 
the Colonial Mortgage Co. purchased in a package deal in ‘1942 the 
remaining assets of the Baltimore Trust Co. for about $1,162,500. 
Included among those assets were (7) for $160,000, he purchased the 
note of the Baltimore Realty Trust, Inc., dated February 27, 1931, 
bearing interest of 4 percent, amounting to $5,403,081.75, and other 
notes, accounts. judgments, et cetera; then (6) for $332,500, he pur- 
chased the notes of Papsco Corp., endorsed by himself, Donald Sy- 
mington, and endorsed by the McCormick & Torley Corp. amounting 
to $730,000, and bearing interest at 2 percent from August 31, 1935. 

Senator Lancer. Were those notes 100 cents on the dollar? 

Senator Jounsron. The man who was buying them owned some of 
them, and if you will notice they are endorsed by him, then he was 
certainly worth it. ; 

Senator Lancer. What about the $5 million note? 

Senator Jounston. I would have to look into the $5 million note. 
1 think that would be in the records there, and you can look into it. 
That is what I have been calling to the attention of the committee. I 
didn’t have to run over there and check all these records, but some of 
them were brought over here to me. 

In this later transaction, we find a purchaser buying his own en- 
dorsed note executed by his 2 corporations for less than 50 cents on the 
dollar. 

How did Mr. Sobeloff participate in these sales, and what 1f any con- 
nection did he have with them and the losses resulting from them ? 
Witness Funkhouser, who didn’t come— 

Senator Warkins. They couldn't tind him. 
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Senator JouNsron. He can be found, I think. He is over there in 
Baltimore, in my estimation. 

When the subcommittee sees fit to endorse his presence here, he 
ought to be made to reveal whether Mr. Sobeloff, directly or indirectly, 
represented him or any of his affiliated corporations or advised with 
him in the purchase of the building and in the sale of the remaining 
assets of the Baltimore Trust Co. 

Certainly, Mr. Sobeloff's prior connections as attorney for the re- 
ceiver, and in his case representing a resistant stockholder, gave him 
expert and inside knowledge of the various transactions that are of 
such great concern to the receiver that of course, through him, are the 
depositors and general creditors. It appears that one Higgins, now 
dead, acted as a strawman in the several conve vances of the Baltimore 
Trust Building. Did Mr. Sobeloff advise Mr. Higgins? Can you 
answer that ? 

Senator Watkins. Can you say that he did? 

Senator Jounstron. Who knows’ Mr. Funkhouser is alive and a 
search and mquiry can and should be made of him to ascertain his 
relationship 

Senator Warkrys. Does anybody make that charge with any re- 
sponsibility before this committee / 

Senator JomuNnston. When anybody makes it, I think it should be 
cleared up. 

Senator Wat KINs. But does anybody make it’ Youare not making 
a charge. You're jus st asking questions. 

Senator Lancer. Is that Funkhouser the millionaire that bought 
the John J. Raskob property / 

Senator JOHNSTON. I understand that is true. 1 understand he is 
the one and they can’t find him. 

On Mr. Sobeloff’s connection with the « ‘ompa inies controlled by Mr. 
Funkhouser or Mr. Syvmington—because it was Funkhouser who 
tinally woun d up with one of the principal assets by becoming the 
owner of the building of the defunct Baltimore Trust Co. The testi- 
ONY ot Mr. Stoc ‘kh rr idge, as reflec ted on pages } and D of the state- 
ment of Mr. Shankroftf, is indeed illuminating. Mr. Stockbridge con- 
cluded in substance: 

There was nothing in the situation which could by any stretch of the imagin- 
ation, create a situation of conflict of interests. 

In the next breath, in the same testimony, there is the open confes- 
sion of Mr. Stockbridge, not intended HB such. that Mr. Sobeloff was 
in a contradictory position, and his interest was in conflict, for the next 
paragraph, Mr. Stockbridge says: 

Mr. Sobeloff was acting as representative of the court to perform a duty 
assigned to him. Asa matter of fact, the settlement which resulted was of bene- 
tit to the stockholders 
certainly, it was; he didn’t call on them to pay up all of it 
in that it was something less than the full statutory liability. 

That is } is testimol V. 
Senator Warkins. Where was this testimony taken / 
Senator JoHNsron. It was submitted to vou by Mr. Shankroftf here. 


This testimony here in regard to Stockbridge—didn’t vou have him 
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Senator Warkins. Stockbridge? No: we didn’t have nim come 
over. 

Senator Jounsvon. He didn’t send in any testimony ? 

Senator Warkins. I don’t know that he did. JI am not sure. 

Senator Jounston. Haven’t you read all the testimony that has 
been filed ? 

Senator Warkins. 1 was here when the testimony was taken. I 
don’t recall at the moment. 

Senator Jonunston. I got this out of the record. 

Senator Warktns. If it isin the record, it isthere. We had that be- 
fore us when the subcommittee considered this matter. 

Senator Lancer. What percent did the stockholders pay on the lia- 
bility ¢ 

Senator Jounsron. I think he testified it was $5. 

Mr. Woop. I believe it was $10 and some of them compromised for 


i). 

Senator Jounston. Compromised for $5 when he got on the other 
side and wasn’t representing them. 

Senator Warkins. The court—— 

Senator Jounsron. The court O. K.'d it, but he was the attorney 
for it. You know yourself when the attorneys bring these in, the 
judge just signs these things and O. K.’s the records as they go. 1 
have been an attorney myself, so I know. 

Senator Warkins. I have been a judge and I don’t think the court 
handles it lke that. 

Senator Jounsron. Ina case as large as this, and a fellow as old as 
that man was at the time, it would have been impossible for him to have 
searched the record. 

Senator Lancer. What did the stock liability amount to for the 
stockholders, and liow much did they pay ? 

Senator Jounsron. I don’t know if I have that in my records or 
not. I will have to look that up and give you the information later. 
I don’t have all of them in my record. 

The sent over certified records and things to me. That is all that I 
have gone by. This is a big thing, spread out over several years. 

Mr. Suankrorr. | can answer that. The settlement of $5 a share 
was about $1,300,000. They should have made $2,600,000. but they 
paid only $1,300,000. 

Senator Lancer. Fifty percent. 

Mr. Suankrorr. That is right, 50 percent. It should have been 
at $10 a share. 

Senator Jounsron. I ask the question now, can an attorney revise 
a stockholder’s liability in the same suit, then bring a suit to ‘endorse 
the officer-director liability for the benefit of the receiver and be ab- 
solved of a charge of representing conflicting interests in the same 
suit, or subject matter involved in the same suit? 

In this connection, [ want to refer to a part of a paragraph of Mr. 
Sobeloff’s letter to the chairman of the subcommittee under date of 
May 20, 1956. Mr. Sobeloff was replying to Mr. Shankroff’s charges. 

fe said: 

The facts are that the records show that I represented neither the seller 
nor the buyer in that transaction. 


Please note that Mr. Sobelotf makes no reference to the latter sales 
or whether he represented the corporate interests, directly or in- 
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directly, through which I am told there were three owners of the 
Baltimore Trust Building. 

Continuing, Mr. Sobeloff said: 

The seller was the receiver. Well, of course he was, the receiver under the 
law held the title to all the assets of the defunct trust company. But Mr. Shank- 
roff consistently ignores the limited nature of my legal employment under the 
court’s order, namely that I had neither to do with the liquidation of the assets 
or the receiver. 

Is that a true statement of fact? The very order of the court ap- 
pointing Mr. Sobeloff refutes that statement. He was appointed 
to report on the liabilities of the officers and directors and for whom ¢ 
For the benefit, I submit, of the receiver and the ultimate discovery 
and disclosure of assets for the depositors and creditors. Otherwise, 
his appointment was in vain, and the amount of $30,000 paid him was 
a total loss to those depositors and creditors. The records could well 
contain the criticism of the presence of this large fee at the time 
Judge O’Dunne allowed it and the long opinion of Judge O’Dunne 
written in justification of it. Mr. Sobelotf says these things were 
done under the watchful eye of Judge O’Dunne. I am told that 
Judge O’Dunne was practically blind and often signed orders he 
had never read. 

Later in the same paragraph, Mr. Sobeloff broadens the scope 
of his employment on behalf of the receiver, for he says in the next 
sentence : 

My employment was limited to making an investigation of the causes of the 
baltimore Trust Co. and later suing the directors 
What is he going to sue the directors for but to get money for the 
receiver ¢ 

Now, does this admission of Mr. Sobeloff prove one of the charges 
leveled at him? He, Sobeloif, made three reports. He charged spe- 
cific and fixed charges for negligence. He brought suits under oath 
to endorse his own charges. He settled these suits against solvent 
creditors for about 4 cents on the dollar. Does this admission not 
also place him in a legal position which renders it impossible for 
him, Sobeloff, to thereafter pursue the receiver for alleged claim for 
the rent due the owner of the Baltimore Trust Building? I submit 
that is an elementary rule that forbids him to pursue another whom 
he had theretofore been appointed to assess. Lawyers in South Caro- 
lina don’t practice that way. Maryland may have a different rule. 

In other words, going back to Mr. Stockbridge, he testifies in favor 
of Mr. Sobeloff’s confirmation. He admits that Mr. Sobeloff’s failure, 
mind you as an attorney for the receiver, to endorse officers and direc- 
tors liability caused a settlement of stockholders’ liability at a less 
amount than th: at whi h had been determined by the Court of Appeals 
of Maryland as being proper, namely $10 per share. 

How Judge O’Dunne could have ap proved a settlement of $15 per 
share as Mr. Shankroff says the records in the case will demon- 
strate 

Senator Lancer. Senator Johnston. Senator Robertson is here and 
wishes to make a statement with respect to that. 

Senator Ropertson. It will be entirely agreeable to me if the dis- 
tinguished Senator from South Carolina wishes to continue until 
11: 30. 
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Senator Jounsron. If you want to, I will goon. Iam going to pick 
up later. I have got about another hour. 

Senator Lancer. We have a rule of this committee that whenever 
a Congressman or Senator apport he will be heard. 

Senator Jomnsron. I can be back after lunch. He has about an 
hour. 

Senator Rorerrson. I won't take over about 30 or 40 minutes. 

Senator Jounsron. What time do you want to meet this after- 
noon 4 

Senator Langer. How long will your statement take, Senator Rob- 
ertson ¢ 

Senator Roperrson. It is 614 pages plus an editorial that is not 
very long. 

Senator Lancer. Suppose you just stay here. 

Senator Roserrson. I would like to be heard this morning. I have 
vot to be on the floor this afternoon. 

Senator Lancer. We will hear you, Senator Robertson. 


STATEMENT OF HON. A. WILLIS ROBERTSON, A UNITED STATES 
SENATOR FROM THE STATE OF VIRGINIA 


Senator Lancer. All right, Senator, you may proceed. 

Let the record show that Senator Robertson’s statement will appear 
at the end of Senator Johnston’s statement. 

Senator Ropertson. Mr, Chairman and gentlemen of the commit- 
tee, [ wish to express my very sincere appreciation of your kindness 
in permitting me to appear before you today to express my views 
concerning the confirmation of a man for a judicial position which 
is of very vital import: ince to the State of Virginia. You of course 
realize in all judicial appointments, the only way the people of any 
State can express their viewpoint is through their two Senators. The 
people of Virginia have a very definite viewpoint on the confirmation 
of Mr. Sobeloff and Iam happy to say both Virginia Senators are both 
in full sympathy and accord with that viewpoint. I appear here 
today speaking for the sovereign State of Virginia to express the 
viewpoint of the people of Virginia concerning the man who, if 
confirmed, will shortly become the presiding Justice of the Fourth 
Circuit Court of Appeals where many vital issues will end, because 
they pass on the decisions of the district courts, and not many of them 
get beyond the Circuit Court of Appeals. 

Mr. Chairman, from time to time I have seen statements in the 
press that Simon E. Sobeloff was being opposed for confirmation as a 
judge of the Fourth Federal Judicial Circuit because he had repre- 
sented the Government in the school segregation cases decided by the 
Supreme Court in 1954. 

As applied to my position such a statement would be at least a 
deceptive ove rsimplific ation, 1f not an untruth. 

I am appearing before this committee in opposition to Mr. Sobe- 
loff—and if his nomination is sent to the Senate I shall continue to 
oppose him there—because I feel it would be impossible for him to 
perform the duties of this judgeship in a manner satisfactory to the 
peop le of the area he would serve and because I feel his failure not 
only would 1 Impose hards ship on those people but would have repercus- 
sions detrimental to the welfare of the whole Nation. 
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In making that statement I want to emphasize that my objections 
to Mr. Sobeloff are not personal, because I do not know him and the 
information I have received about him indicates he is a highly compe- 
tent lawyer and an intelligent and honorable man. I do not object to 
his continuance in the office of Solicitor General, nor would I object 
to his being given many jobs in line with his experience and capabili- 
ties. 

But, representing what I believe to be the sentiment of an over- 
whelming portion of the people of Virginia, I must object to his 
being given the responsibility for deciding, in the years ahead, numer- 
ous cases of vital concern to these people who lack confidence in him 
and whose faith in public justice would be shaken by his presence on 
the bench. 

The existence of this feeling not only in Virginia but in North and 
South Carolina as well—three out of the five States in the circuit 
is a fact which must be recognized, whether or not you feel that the 
“prejudice” against Mr. Sobeloff, if you choose to call it that, is 
justified. 

A previous witness before this committee suggested that we would 
not think of i Imposing on the people of the Virgin Islands or any other 
territory a governor or judge known in advance to be personally ob- 
jection: able to them and said sure ‘ly the attitude of citizens of ol land 
sovereign States should merit attention and understanding at least 
equal to the likes and dislikes of our smaller outlying possessions. I 
endorse and commend that statement, Mr. Chairman, and frankly I 
am surprised that in justice to himself, Mr. Sobeloff, since he has been 
made aware of this sentiment, has not asked to have his name with- 
drawn and to be considered for some more suitable post. The lack of 
sensitivity he has shown in these hearings, by refusing to recogniz 
the delicacy of the position in which he would be placed, if confirmed, 
is itself an indication to me of his lack of fitness for the job. 

But, actually, Mr. Chairman, the case against Mr. Sobeloff does not 
rest on a blind prejudice, though that might itself be enough to pre- 
vent him from functioning properly as a fourth circuit Judge. I 
believe that the objections of the people of Virginia and the Carolinas 
to having him serve as their judge are soundly based. 

The AY object, first of all, because of the circumstances of his selection, 
which they feel was politically motivated. They recognize him as the 
choice, primarily, of an official who not only is the legal advisor to the 
President but also is the chief architect of his party’s plans to win this 
year’s elections and that he is backed by political pressure groups 
which claim control of enough votes to swing the balance of power in 
key States far removed from those in the fourth judicial circuit. 

Some of you may recall that one of the judges who now serves on 
this circuit was nominated, many years ago, to the Supreme Court 
but was rejected when he came up “for confirmation because the Na- 
tional Association for the Advancement of Colored People and some 
labor unions objected to his racial and economic views. This, of 
course, was Judge Parker, and I pause to say he is one of the grandest 
men IT ever knew. He is one of the ablest judges in the United States. 
He was nominated to the Supreme Court by a man I have always held 
in the highest esteem, President Hoover. He would have been a grand 
man to that C ourt, and I am going to tell you what turned him down. 
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In the a of that debate over Judge Parker my predecessor in 
the Senate, Carter Glass, of Virginia, expressed umazement that these 
organizations should be made the practical arbiters of the personne| 
of the Supreme Court and that those who opposed them should be 
threatened with political reprisals. ‘That is what happened in the 

Parker case. They didn’t like his political views. Because he had 
gone ahead and upheld the ruling of the Supreme Court in what they 

called the Yellow Dog Contract case at that time, the Court had held, 
bs fore the time of the Taft-Hartley Act that a company could ask 
2 man to sign an agreement that he wouldn’t join a union. They ean’t 
do it now. But that was the law. The Supreme Court so ruled and 
Judge Parker, as a conscientious judge, upheld that, until Congress 
had passed a different kind of law—which Congress then proceeded to 
do—he was defeated. He never did make the grade to the Supreme 
Court. One of the ablest judges we have in the “whole Nation. 

Today the shoe is on the other foot and political reprisals are 
threatened against those who do not vote for the NAACP’s favorite, 
but the dangerous principle of ballot-box influence on selection of the 
judiciary remains, as has been made amply evident by the Vice Presi- 
dent and others who have applied the party label to members of the 
Supreme Court and claimed partisan credit for the Court’s decisions. 

In addition, however, to the objection to Mr. Sobeloff because of the 
ends others hoped to gain by his choice, the people of Virginia for 
whom [ am speaking object to him because of his own actions and 
attitudes which they feel disqualify him for this particular assign- 
ment. 

It is here that this part in the school cases enters the picture, but not 
in the simple setting that some commentators have tried to give it. 

The State of Virginia, represented by its attorney general and 
specially engaged counsel, entered those cases on the side of the local 
school boards which claimed the right to operate a purely local educa- 
tional system on the basis of the “separate but equal” doctrine which 
had been —* by the Supreme Court in numerous cases for more 
than half a century. The Federal Government, through the Office 
of the Meteenne General chose unnecessarily and in my opinion im- 
properly, to enter the cases on the side against the Southern States. 
Mr. Sobeloff in his capacity as Solicitor General was chosen to make 
the appearance for the F ederal Government in the final arguments on 
the cases in 1954. He did his work capably and to that T, ‘for one, do 
not object. 

It must be pointed out, however, that Mr. Sobeloff did not have to 
take that assignment. He proved this by his later action in the Peters 
subversion case when he declined to appear because his personal views 
were not in accord with the official position of the Office of the Attorney 
(reneral. Therefore, it seems rei sonable to assume that Mr. Sobeloff 
did agree with the Government’s position in the school cases and ac- 
cepted the assignment not only willingly but enthusiastically. I say 

“enthusiastically” nn only because of his conduct of the case but 
because after the final decision he made various speeches praising the 
action of the Court and offering this as an example of the way Federal 
courts should use their powers 

Now, the Supreme Court’s decision of 1954 is the law of the land, so 
long as it stands unreversed and any judge of an inferior court will 
feel obligated to make his decisions with that in mind. But this does 
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not remove the right of those who think the Court was wrong and that 

its decision was in violation of the fundamental principles of the 
Constitution to raise the basic issues again and again through proper 
legal channels and to expect unprejudiced hearings all the way to the 
final decision of the highest Court in each new case. 

Senator Dirksen. You wouldn't criticize him for havi ing served as 
Solicitor in those school cases; would you ? 

Senator Ronerrson. He did a good 7 and I don’t criticize him for 
doing a good job, but I am going to point out the inherent prejudice 
to our viewpoint which he subsequently exhibited which makes him so 
objectionable. We don’t believe he could be unprejudiced in the 
hearing of new cases on the method. The Supreme Court says, “We 
will give you time to implement this decree.” I am going to point 
out, to begin with, even the Court itself turned down his 90 days. 
What could have been more prejudiced than “Give them 90 days or 
give them the penalty.” The Court took 86 years to get around to that 
final hearing. 

Senator Dirksen. You will admit that the Court did not turn down 
the basic premise he advanced and you will admit also that a con- 
stitutional and statutory basis is involved, and you will find the Court 
Was unanimous in its “equal protection under the law.” 

Senator Rogsertrson. Of course the Court didn’t turn down the 
premise because the theory was already implicit. Equal but separate 
schools are out. They had always been in. They were in by every 
decision before this, starting back to the State cases in Massachusetts, 
when Chief Justice Shaw, one of the truly great State chief justices of 
the early period held in Massachusetts—and they had this equal rights 
amendment there, too—that equal but ‘separate schools were within the 
legal rights of equal-rights provisions of the State constitution. 
That was before the adoption of the 14th amendment. 

Senator Dirksen. Dut there is nothing very extraordinary about 
reexamining the argument in the Jessy v. Fi rguson case in 1846 which 
was the separate but equal facilities case when you stop to consider 
there was an unbroken line of decisions in the submerged land cases, 
the so-called Tidelands cases, for nearly a hundred years at the district 
court level and in the Supreme Court. Yet the Court comes along 
and by an overwhelming decision, notwithstanding a hundred years 
of decisions, ruled that it was wrong. 

Senator Rorerrson. There is a very interesting article in this week’s 
Time magazine. It is about as strong a New Deal publication as I 
know, which claims that the decision of the Supreme Court in the 
school cases has all the earmarks of a socialistic treatise rather than a 
legal document. Of course, there is no harm in reexamining any 
= cision that the Supreme Court has ever made. But here we had a 

‘ase that for 86 years was based upon very conclusive and substantial 
reasoning. that if you gave the races equ: al educational facilities. you 
were not causing frustration in any Negro boy because he couldn’t 
sit beside a white girl in school. 

David Lawrence in his magazine U. S. News & World Report, next 
week will have an illuminating article upon the adoption of the 14th 
amendment. There never was any provision put in the Constitution 
with as much skulduggery as accompanied that provision immediate sly 
following an unfortunate War Between the States, which people some- 
times erroneously refer to as a civil war. He is going to point out 
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that when one Southern State turned it down, mind you, and the 
Army put the pressure on and the carpetbaggers put the pressure on 
and got control of the legislature, then on the next go-round they rati- 
fied it, that that was legal; the first time didn’t “count. But when 
Ohio ratified it on the first go-round and then took another look and 
wasn’t decided and then unratified it, the Supreme Court says, “Oh, 
no. the first time counts with you.” That is just the way the Court, 
backed if you pleas eb V President Lincoln to do a job, ruled on how 
to get this amendment into the Constitution. There area good many 
other details. I want to finish this by 12 o'clock, but I could talk 
about this for quite a while. I wish you would read the article com- 
Ing’ out next week in David Lawrence's U. ae News & World Report 
magazine on how the 14th amendment got into the Constitution in the 
first place. 

I made a speech on the floor of the Senate, taking an hour or more 
in which I outlined that never on the floor of Congress or anywhere 
else, ratifying the amendment, did anybody imply ‘that it applied to 
schools. Congress approved and submitted to the people the 14th 
amendment and proceeded right then to provide segregated schools for 
the District of Columbia and there are plenty of people now in the 
District who haven’t had the chance to move out who wish that wasn’t 
therule. There are about 65 percent colored now in Washington and 
the number will go up to 80 percent. Whereas the standing of District 
schools was one of the best in the Nation—I can remember the time 
when the salary of a schoolteacher in the District was twice what it 
was in Virginia. Now they say they are going right down to the 
bottom of the whole Nation.’ It isa mess and you can’t get away from 
it. We don’t want that kind of mess in Virginia. 

Senator Dirksen. Let me make one comment before we get away 
too far from the Civil War. We may disagree on terms, but it was 
a civil war. 

Senator Ropertson. There were a lot of hotheads. If they had 
listene d to us in 1777, we would have abolished slavery. What stopped 
us¢ Massachusetts said if we insisted on putting in an amendment 
In the C onstitution against slavery, they would have walked out. We 
were for abolishing slaver y: 

Senator Dirksen. You will admit the extr: — ary circumstances 
that developed immediately after the War Between the States was 
over and that Abraham Lincoln was being denounced by his own party 
leaders right here in the very Senate where you and I sit, because of 
the emotionalism that attended this thing at the time. Who shall say 
now how to refinish the history of that time. In the light of hind- 
sight, we admit he was absolutely correct. 

Senator Ronerrson. Abraham Lincoln was a grand man. He wanted 
to pay the South for the slaves. We had some hothe aded fellows that 
believed, I believe, with old Colonel Toombs of Geor gia, when he said, 

“Let’s secede, we can lick the Yankees with cornst: alks: let’s secede.’ 
General Sherman marched through Georgia and overran them and 
when he was running for Congress, he ; said, © olonel, didn’t you tell 
us you could lick the Yankees with cornst: alks ?” The Colonel said, 

“Yes » my friend, but the damn Yankees wouldn’t fight us with corn- 
Sti alks.” 

Lincoln never did abolish slavery, only in the States which had se- 
ceded. Lincoln wanted to heal the wounds and bring the South back 
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into the Union and rehabilitate the South. He knew we had suifered. 
He loved the Union. He wanted to preserve the Union. But he knew 
that the Union, to reach its manifest destiny, had to have the South 
along with the rest of it. I think it is a terrible thing that the Union 
Club in Chicago, when news reached it that Lincoln had been assassi- 
nated, drank a toast to his assassinator. 

Senator Warkrins. I would like to get back, if the Senator will to the 
question before us. I gather from what you said that the people of 
Virginia will not be satisfied with any judge that does not sympathize 
with that point of view. 

Senator Ronerrson. You are just as hundred percent wrong as you 
can be. 

Senator Warxtns. That is the impression I get from what you have 
been saying. 

Senator Ronrrrson. I haven't finished. I have just started to point 
out that we are not satisfied with a man known to be prejudiced against 
us. We want an unprejudiced man if it can be had, somebody that can 
be fair on these hearings ane who, by his previous conduct, has not 
mcacabed his ine apac ity to be fair if he is so imbued with the justice 
of what he has already done that he couldn't think in other terms. 

Now you have certainly misunderstood me if you think I meant. the 
people of Virginia wouldn't agree—I am trying to point out as I get 
to it that this man has made very definite commitments in this mat- 
ter, and while he testitied before this committeee, “Sure, I can be 
fair and Lam going to be fair,” it isa physical and mental impossibility 
for him to be impartial in these. ‘Ee is committed as dee ‘ply as a man 
can be committed and he hasn't changed his position on it. That is why 
we are going to do all we can to prevent his confirmation. We may run 
over—you wouldn't do it even to the Virgin Islands. Eighty or 
ninety percent of the people are colored there and you wouldn't send 
a man out there that had spent all his public life endorsing something 
that the colored people objected to. You wouldn't do that even to the 
Virgin Islands 

I knew of one New Dealer who was sent out there earlier. He was 
just as left-wing as he could possibly be. He was sent out there as a 
judge to the Virgin Islands. That is a thing that—well, I can read 
you this little opening of an editorial from the Richmond News 
Leader, June 19, whic h Savs: 

Back in 1864, when Lincoln was looking for a successor to Chief Justice 
Taney, he delivered himself of an aphorism on the matter of judicial appoint- 
ments that has guided Presidents ever since. What he wanted, confessed Mr. 
Lincoln frankly, was a judge “who will sustain what has been done in regard 
to emancipation and the legal tenders.” Then he commented: 

“We cannot ask a man what he will do, and if we should, and he should 
answer us, we should despise him for it. Therefore, we must take a man whose 
opinions are known.” 

A few years later, in 1870, Grant thought so highly of this advice that when 
word leaked of the approaching decision in Hepburn v. Griswold, declaring the 
Legal Tender Act of 1862 unconstitutional, Grant promptly nominated two 
associate justices whose opinions on legal tender were well known indeed: 
William Strong, as a member of the supreme court of Pennsylvania, already had 
upheld the constitutionality of the act in a case there; Joseph B. Bradley of New 
York, an ardent unionist and railroad lawyer, also could be expected to vote the 
right way. Sure enough they did, and 15 months later in Knozr v. Lee, the deci- 
sion in Hepburn v. Griswold was unceremoniously reversed, 5 to 4. 
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Well, that is what I say. There is Lincoln’s statement. We don’t 
like to ask a man how he is going to vote before we put him on this. 
Lincoln said that if he should answer us, we would despise him. 

And Grant did the same thing to get reversed a decision he didn’t 
like on legal tenders. He picked one judge from Pennsylvania that 
had rendered a strong opinion in behalf of the validity of the Legal 
Tender Act of 1862 when another New York lawyer who was known 
to be strong for Grant and the administration, the Republican Party, 
and for legal tenders—he put those two men on that and reversed the 
decision. It was a recent decision—reversed it with the help of those 
2 men by 1 majority, and that is just what is being done to us, and 
let’s make no bones about it. 

You are picking a man whose views are well known, so well known 
that it is going to ‘be a particular advantage wherever those votes may 
be, and that is what we object to, and I will go ahead and point out 
just where they are well known, and why we object so much. 

Senator Dirksen. You are going to bring your recital up to date, 
aren’t you? 

Senator Ropertrson. Yes. 

Senator Dirksen. You were speaking about the Grant administra- 
tion and Lincoln’s administration on the Dred Scott decision. 

Senator Roperrson. 1 am going to bring that up if this gets to the 
floor. I have got a little 35-page dissertation on what the ‘Court has 
done from time to time. Yes. We got a Court that will uphold 
business and kick labor in the teeth; yes, sir; for a number of years, 
and then it got to the other way and President Roosevelt came in and 
tried to pack the Court, and we in Congress stopped it, and then he put 
men of known views on and 7. upheld the wage-and-hour law. 

You were in Congress when I said that was a covert way to repeal 
the interstate commerce provision of the Constitution. You remem- 
ber that. You remember what a panic Mary Norton got into and 
asked it be recommitted. 

You remember how Cohn and Tommy the Cork then rewrote it 
and buried that so deep none of us found it until it got to the Supreme 
Court. Then they pulled it out. 

This is the decision of Congress. It influences—if this much would 
be a part of a building that was made in New York, it influenced all 
the rest of it, and it was in interstate commerce. 

If you lay a plank down in the little country sawmill, that was in 
interstate commerce Cut a shingle and erect it over this building, 
the building was in interstate commerce. They repealed everything 
in it. In the Constitution the distinction is between intrastate and 
interstate. 

This isn’t the first court that has engaged in policymaking powers. 
I am just saying we are fed up with it, and here is the first. time 
we have an opportunity to stop a man who is dedicated to that theory 
that the Court functions—certainly if there isn’t a specific act of 
Congress to stop him—to move in and legislate, and that is what I 
am going to show you he believes in, and that is the reason we don’t 
believe in him. 

We can’t change the Supreme Court if we are going to point out 
that we are going to do just like the NAACP did for 86 years. They 
contested and contested and finally they got it reversed. I may not 
live long enough to see this decision reversed, but it doesn’t mean 
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that I am not going to try, and I am not going to sit by and see some- 
body destined to be the presiding chief judge of the fourth circuit 
put on there that I know will block every effort we make to get a 
fair hearing on the implementation of this unusual issue, and now, 
Mr. Chairman 

Senator Watkins. Then you would oppose anyone that didn’t have 
views well known in sympathy with your position; is that right? 

Senator Ropertrson. No, I wouldn't. I wouldn't advocate anybody 
known to be prejudiced for my position. I oppose somebody who 
is prejudiced against my position. I advocate men of judicial 
testimony who will consider the law and the evidence and base their 
decisions on that and not on some preconceived Socialist theories. 

Senator Warkrns. I take it for granted 

Senator Roserrson. I want to see confidence in our judiciary re- 
stored, and I am telling you there is a little to be done in that behalf, 
and we certainly don’t restore it—I can understand why a President 
will feel an issue so great that it is just necessary for him to go out 
and put on the Court a man whose views he knows are so well firm, 
he doesn’t have to ask him are you going to do this or the other. Just 
put him on that, give him a chance to vote, and it comes out like he 
wants It. 

He feels it is in the best interests of the country. I am going to 
point out, if I am called upon—the committee won't call on me to do 
it. You don’t make me make this long speech on the history of the 
Court and exercise of policymaking power, but I am going to point 
out how we are losing the public confidence in the Court when the 
Court persists in being legislative instead of judicial. 

Senator Dirksen. I am sure it will be a scholarly speech, and I will 
be delighted to hear it. 

Senator Warkrns. I will join my colleagues in that statement. 

Senator Rosertson. I would rather you keep this nomination where 
it is, and let me send you just a copy of it privately. 

Senator Watkins. Share it with the world. Don’t keep it private. 

Senator Roserrson. Mr. Chairman, to return to some scattered ob- 
servations, I wish to remind you it should not be forgotten that during 

all the years when the Supreme Court was saying separate-but-equal 
schools fully met the requirements of the 14th amendment, the 
NAACP continued to bring new cases and to seek to have those rulings, 
which also were the supreme law of the land at the time, overturned. 
Why. then, Mr. Chairman, should we, who hold a different view, ac- 
cept the 1954 decision as final ? 

It is generally agreed that probably a majority of the cases which 
come before the fourth judicial circuit during the next few years, and 
perhaps for many years to come, will involve questions touching on 
racial segregation. Shall we be compelled to try those cases before a 
judge who has proclaimed his personal views on the subject from lec- 
ture platforms throughout the Nation, as well as before the Supreme 
— itself? Or, are the people of Virginia and North and South 

‘arolina not entitled to hearings before judges whose views are firmly 
fixed! 

No, I don’t ask that they be prejudiced, Senator Watkins, in our 
favor but somebody we feel 

Senator Watkins. Don’t you assume because they have taken a posi- 
tion contrary to your position that they are prejudiced? That is what 
I get as the logical deduction from what you said. 














264 NOMINATION OF SIMON E. SOBELOFF 


Senator Roserrson. If a man in his official action and his lecture 
actions says 100 percent that the Constitution means that you cannot 
legally operate segregated schools, I know that he will not view in an 
unprejudiced and fair manner any expression of legal sentiment to 
the cont rary. 

Senator Warktns. Let’s suppose a hypothetical case. Suppose we 
had the present Supreme Court before this committee for confirma- 
tion. Would you oppose all of those, I take it, because they would be 
prejudiced ¢ 

Senator Roperrson. I may make 1 or 2 exceptions, but they would 
not fare too well with me. 

Senator Warkins. I put it that way to point up what I am trying 
to make clear here. It seems to me that you are taking the position 
that if they don’t sympathize with your feelings they are bound to 
be prejudic ed. 

If they have shown by any act in the past they have that point of 
view, they are prejudiced, 

Senator Ropertson. The shearest objection T have to the present 
Court and re Sobeloff is the belief in the policvmaking powers of 
the Court. I don’t believe that. I think they should be governed by 
law. I don’t think they should go out as psychologists and sociologists 
and people of that kind to find grounds on whic th to overturn estab- 
lished law of 86 years and to move into a field, a field which is clearly 
under the 14th amendment under the exclusive jurisdication of Con- 
cress and the Congress never saw fit to act. 

Chairman Easrianp (presiding). Wait a minute now. You ought 
to add another figure. You said psychologists, sociologists. You 
should have added Communists and pro- communists. 

Senator Roperrson. Well, [ will let the chairman supplement my 
statement. I didn’t want the Senator from Utah and the Senator from 
Illinois to think I was prejudiced, so I was being sort of restrained. 

Senator Warkins. Well, we appreciate the restraint under which 
you are speaking. 

Senator Rorerrson. T know, Mr. Chairman, that Mr. Sobeloff 
has assured this committee that he can and will try these cases fairly. 
My confidence in him would be greater, however, if he had expressed a 
willingness to excuse himself in cases turning on the decision which 
he helped to obtain from the Supreme Court. “But, of course, I realize 
that such withdrawal would leave him out of so many cases that his 
value to the circuit would be quite limited. 

My confidence—and that of the people of Virginia—in Mr. Sobe- 
loff’s ability to handle segregation cases in an understanding manner 
also is diminished by the. proposal he made to the Supreme Court as 
to its deeree in the school cases, and even more by his characterization 
of that proposal, during these hearings as proving his “understanding 
and moderation.” 

You will recall that Mr. Sobeloff suggested that the Southern States, 
which have had segregated schools ever since the founding of our 
" ation and which have the separation of races in such activities im- 

bedded in their statutes and constitutions, be given 90 days to comply 
with an order of the Supreme Court abolishing this whole way of life. 
I believe he did say to this committee that his intention was that more 
time might be given if necessary but he felt 90 days was enough for 
them to come 
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Chairman Eastland. He testified that he took the recommended 
course that the Court followed. 

Senator Ropertson. J don’t follow you, sir. 

Chairman Easrianp. He testified that he recommended that he had 
three alfernatives. One, the 90 days. Two, give the States as long as 
they desire. Third was a reasonable period of time of whatever the 
Court recommended, the Court decision stated, and he followed that, 
which was middle ground. 

Senator Roserrson. Well, I don’t want to do him any injustice. 
My information, and that is what this is based upon, is that he did 
recommend 0 days and he said before this committee when testifying 
on the subject of 90 days that he also told the Court that that time 
L be extended for anybody who came in with a de semper dwar dbiieanics 
the Court coul accept or reject with full instructions of what comes 
hext. 

Even in the District of Columbia, where haste to comply with the 
Court’s order has been the watchword, no such time table as that was 
feasible and Mr. Sobelotf’s suggestion as applie -d to the de ep Southern 
States was totally unrealistic, as the Court itself recognized in its 


If he now says it wasnt i vs that 1t was as long as n ecessary or a 
reasonable ti me. - I am willing to say that that was the objection. 


, as > 

But. finally, Mr. Chairman, and most ee . the people of 
Virgn la ¢ obje i to ‘ 1e nomination of Mr. Sobeloff because his stated 
views ol e functi ons of the ju idici lary in our syste m of govern ment are 
contrary to the principles which our own forefathers took such pains 
to imbed firmly in our Federal Constitution. 

Not only once, but on several occasions, as has been noted during 
these hearings. Mr. Sobelofi redeered to the $ Supreme Court of the 
lL nited States as “the final formulator of national poli cv, >and said the 
Court properly seeks the appropriate time to consider and decide 
mportant questions “just as Congress or any other policvmaking body 
might.” 

When questioned about those statements he has affirmed them, quot- 
ng context wht h does not in anv wav change the basic and obvious 

eaning, and has said that this was— 

S X = X <s Tt i = eve eT ‘ t gy ier = 

We in Virginia do not recognize that kind of orthodoxy. 

We recall that Thomas Jefferson, a Virginian, said that to give 
judges the right to decide what laws are constitutional and w] 

Kt e als r spheres, would make the judiciary a despotic bi 
We reeall that Woodrow Wilson, another Virginian, said: 
I e f ] rs possessed by the States from the first depended 
| solely upon the conservation of the Federal court. 
And, even though John Marshall, also a Virginian, is recognized as 
the individual most respoi sible for the - stige “ authority of the 


sti ‘e Frat kf irter, admit that j if Marshall wel 


ing wo i be DouNnd to strike him more than the e1 


now alive “noth- 


Supreme Court. we have heard a member of t] e present Court, Mr. 
i a 
1. 
Le 


irged =COpe ot 
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We remember also that Abraham Lincoln, who was not a Virginian 
or even a Democrat, said: 

If the policy of the Government, upon vital questions affecting the whole 
people, is to be irrevocably fixed by the decisions of the Supreme Court the in- 
stant they are made, in ordinary litigation between parties in personal actions, 
the people will have ceased to be their own rulers, having to that extent practi- 
cally resigned the Government into the hands of that eminent tribunal. 

We cannot, Mr. Chairman, reconcile those views, which to us are 
the orthodox ones, with Mr. Sobeloff’s contention that although the 
Court must respect polici les specifically fixed by the Congress and 
not in violation of the Constitution, that whenever it can find an area 
where the Constitution is silent or indeterminate and where Congress 
has not spoken “in terms” it is the privilege of the judges to step in 
and make policy for themselves. 

Mr. Chairman, back in 1783 when the States were still under the 
Articles of Confederation but when the need for a Constitution was 
becoming apparent, George Washington sent a circular to the States 
in which he said: 

There are four things which, I humbly conceive, are essential to the well-being, 
I may even venture to say, to the very existence of the United States as an inde- 
pendent power: 

lirst, an indissoluble union of the States under one Federal head. 

That is the reason I said the conflict of 1861 was most unfortunate. 
It was not necessary. It was brought on by hotheads on both sides. 
We need an indissoluble union. I hope we always have it. I regret 
that we were pushed to the point where we thought there was nothing 
we could do except to try to break it up. 

Now, as God in his infinite wisdom deems, he didn’t see fit to let us 
succeed. 

Second, a sacred regard for public justice. 


i: of what they call in the Communist countries the people’s 
club. In all these international meetings I attend, they say they have 
a democracy but they call it a people’s democracy. What is a people’s 
court? It would be what would be called in one of our jails a kanga- 
roo court. Does anybody have any confidence in Stalin’s type of court 
where they make them confess, torture them to confess, and then 
take them out and shoot them and they call that justice. The peo- 
ple’s court. 

Could anybody have confidence in that? Not a bit in the world. 

We fortunately have tried to have judicial courts which Washing- 
ton said the publie could have confidence in the kind of justice they 
would dispense. 

Third, the adoption of a proper peace establishment, and 

Fourth, the prevalence of that pacific and friendly disposition, among the 
people of the United States, which will induce them to forget their local preju- 
dices and policies, to make those mutual concessions which are requisite to a 
general prosperity, and in sone instances to sacrifice their individual advantages 
to the interest of the community. 

Off the record, Mr. Chairman; I am going to be through in about 
2 minutes. I am sorry to have run over my time but I will hurry. 

(Discussion off the record.) 

Senator Rozertrson. Those four cornerstones of our Federal Union 
remain basic today, and I beg you not to undermine two of them by 
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forcing Simon E. Sobeloff on the bench of the Fourth Judicial Circuit 


against the wishes of a majority of the people who would fall under 
his jurisdiction. 


“A sacred regard for public justice” implies confidence in the judges 


which, for the reasons I have outlined, this candidate does not have 
and could not obtain. 


The people of Virginia and the Carolinas will not be encouraged 
to “forget their local prejudices and policies” or to make “mutual 
concessions” by the imposition of force from the outside dictated by 
political pressure groups and enforced by the chosen instrument of 
those groups. Given evidence of “pacific and friendly disposition 
among the people of the United States,” you will find us ready to make 
sacrifices to the interest of the Nation but we must have the patience 
and understanding of those who have not sat where we have sat nor 
carried our burdens. 

And in conclusion I ask unanimous consent to have inserted in 
the record at the conclusion of my prepared statement this editorial 
from the Richmond News Leader of June 19, a little of which I read 
at the outset of my talk. 

Senator Dirksen. Without objection. 

(The document referre | to is as follows :) 


[From the Richmond News Leader, Tuesday, June 19, 1956] 
INTERPOSING AGAINST MR. SOBELOFF 


Back in 1864, when Lincoln was looking for a successor to Chief Justice Taney, 
he delivered himself of an aphorism on the matter of judicial appointments that 
has guided Presidents ever since. What he wanted, confessed Mr. Lincoln 
frankly, was a judge “who will sustain what has been done in regard to emanci- 
pation and the legal tenders.” Then he commented : 

“We cannot ask a man what he will do, and if we should, and he should answer 
us, we should despise him for it. Therefore, we must take a man whose opinions 
are known.” 

A few years later, in 1870, Grant thought so highly of this advice that when 
word leaked of the approaching decision in Henhury v. Griswold, declaring the 
Legal Tender Act of 1862 unconstitutional, Grant promptly nominated two Asso- 
ciate Justices whose opinions on legal tender were well known indeed: William 
Strong, as a member of the Supreme Court of Pennsylvania, already had upheld 
the constitutionality of the act in a case there; Joseph B. Bradley, of New York, 
an ardent unionist and railroad lawyer, also could be expected to vote the right 
way. Sure enough they did, and 15 months later, in Know v. Lee, the decision 
in Hepburn v. Griswold was unceremoniously reversed, 5 to 4. 

Lincoln’s comment comes to mind anew in the nomination of Simon Sobeloff, 
Solicitor General, for a seat on the Fourth United States Court of Appeals—the 
Maryland, Virginia, and Carolinas circuit. Members of Congress cannot, with 
propriety, ask Mr. Sobeloff exactly how he would rule on such pending cases as 
those involving segregation on buses, the lease of State park property, and the 
like. But in passing on this nomination, sonthern Senators certainly can ask 
themselves if they should take a man whuse opinions in this field are quite well 
known. 

Mr. Sobeloff favors racial integration in the schools. As Solicitor General, 
his opinions on the question are of record. And while he has been making some 
inoderate noises lately, in a desperate effort to get himself confirmed, he is about 
is moderate on the subject, we should imagine, as Thurgood Marshall, chief 

ounsel to the NAACP. 

More than this. Two years ago Mr. Sobeloff made a speech in which he ex- 
pressed his own view of the judicial function. “In our system,” he said, “the 
Supreme Court is not merely the adjudicator of controversies, but in the 
process of adjudication it is in many instances the final formulator of na- 
tional policy.’ The court siould consider the timing of its pronouncements, 
said Mr. Sobeloff, “just as Congress or any other policymaking body might.” 
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Now is it true, as the Roanoke Times pointed out last week, that this concep- 
tion of the court’s role is not new. A good many other jurists—some of them 
pretty good jurists—have taken the same view of the judicial function, that 
courts make not only law but policy also. Yet it is clear that the sort of 
leftwing “policymaking” Mr. Sobeloff would bring to the circuit court is not 
the sort of policymaking that advocates of States rights and a strict construc- 
tion of the Constitution would desire. 

On February 1, Virginia’s Assembly adopted a resolution interposing this 
State’s sovereign powers against the Supreme Court’s illegal action in the 
school cases. The assembly pledged itself, at the time, to resist the encroach- 
ments by every legal, honorable, and constitutional means. 

We are moved to observe that one such legal, honorable, and constitutional 
means lies in opposing Mr. Sobeloff’s confirmation with all the vigor and influence 
our Senators can command. It should not be forgotten that while Representatives 
represent people, Senators represent States. Mr. Boyd and Mr. Robertson are 
“Senators from Virginia.’ Congressmen must be residents of the district “in 
which” they are chosen, but the preposition, in the case of Senators, requires 
them to be residents of the State “for which” they serve in Congress. 

The known liberality of Mr. Sobeloff’s opinions most certainly makes him 
objectionable as a Federal circuit judge in the Old South. Our Senators 
have fought his nomination for more than a vear now, and should keep right 
on fighting it until the President abandons the effort and names a jurist more 
acceptable to this region. 

Senator Dirksen. Let me, Senator Robertson, ask you one ques- 
tion about formulation of policy by the Supreme Court. 

Isn’t it almost inescapable that the Supreme Court in a sense 
will make policy? For instance, vou doubtless remember very well 
the so-called Schecter case that came up under a provision of the 
old National Industrial Recovery Act. 

Now, there was Congress making policy in an overall law at a 
time, of course, when we were besieged with an economic disloca- 
tion. When it finally went to the Court. the Court struck down 
that provision. 

Wasn’t that making policy by the very striking down— 

Senator Roperrson. No. With all due deference she Court in 
that case said Congress has exceeded its constitutional powers. 

Senator Dirksen. Certainly. 

Senator Roperrson. Now, whenever the Court said you have ex- 
ceeded your constitutional power, [ will never criticize it even if 
I don’t think the Court is right. That is their function which we 
have pacifically accepted from the days of John Marshall in J/ar- 
bury v. Madison. But when they say there is nothing in the Con- 
stitution to restrain us, Congress hasn’t acted, we will move into 
that particular void aia announce a policy. I sav the courts are 
then engaging in an unjustified legislative function which the 
2 ounding Fathers never intended them to exercise. 

Senator Dirksen. Now, we are speaking about policy. Now, you 
remember the Bituminous Coal Act. I think you were on the House 
Ways and Means Committee at the time. 

Senator Rorertrson. I certainly did fight it. 

Senator Dmxksen. You remember President Roosevelt sent a mes- 
sage to the House and your committee. He said— 

Senator Ropertson. If you have any doubts about the constitu- 
tionality, however reasonable, reserve them and let the Court pass on 
them, - he was going to pass on the Court. Did you think I took 
that? I did not. 

There is nothing in the Ways and Means Committee that I con- 
demn more than that, and what did we do on that new one? We 
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turned it down, and didn’t my old friend, Fred Vinson, come to me 
and beg and plead. I said: 

“Fred, I can’t see it at all. It is absolutely unconstitutional, and I 
am not going to take any part of it. I have an oath and I am not going 
to pass up my responsibility to any court to say whether I advocate 
the Constitution. When I am convinced it is unconstitutional, I am 
going to say it right here and now,” and I did. 

Senator Dirksen. Whether the Court actually invalidated it, it 
was still making policy by doing it, wasn’t it ¢ 

Senator Ropertrson. Only making policy to this extent. It put a 
restraint on Members of the Congress who weren't living up to their 
oath to uphold the Constitution, ‘who passed that responsibility over 
to the Court. 

When they do that and make a policy which is not supported by 
the her roa aey the Court in striking that down, of course, reserves 


“that policy: but, in dog it, it exercises what we have considered to 


be a legitimate function of the Court ever since the days of John 
Marshall: that, if a legislative body exceeds its constitutional power, 
the Court has a right to say so. 

Senator Dirksen. But, no matter what attitude— 

Senator Ropertrson. Marshall pointed out—he said, I will never, 
| will never set aside an act of Congress, however much I disagree with 
the policy of it, if it was within ‘their power, and after Marbury v. 
Madison he never reversed another act of Congress. Do you remember 
that? And all of his greatness is on the decisions upholding the acts 
of Congress as being w rithin the Constitution. 

He may have stretched the meaning a little bit but he upheld i 
don't you see¢ He never reversed another one. 

Senator Dirksen. But policy is the thing that becomes the final 
cuideline for economic and social conduct of the country, and when 
the Court has spoken on it and taken a position, it has m: ade policy 

Now, to take probably an even more illustrative case, we are hahding 
hearings presently in the Monopoly Subcommittee on H. R, 1840 and 
Senate 11. The reason that bill is before us is because the Supreme 
Court in 1951, in interpreting the Robinson-Patman Act, took a certain 
position. 

Now, only as late as yesterday in this very room the chairman and 
one member of the Federal Trade Commission came in and said they 
disagree with the Court. Three other members of the Federal Trade 
Commission take an opposite view. But when the Court passed on 
that Standard Oil case in 1951, it absolutely interpreted and thereby 
it made policy for the country, and I am quite confident that that is 
what Mr. Sobeloff had in mind when he said it becomes the formulator 
of policy, by the very decision which it renders whether it be on one 
side or the other. 

Senator Ropertson. When | have more time to amplify my views— 
he fully endorsed the position of the Supreme Court that it not only 
could but should be a policymaking body. Now, what the Supreme 
Court should in my opinion have said in the school cases was this: 

“We are wholly unsympathetic to the viewpoint of the Spies on the 
subject of segregated schools. We think the law should be to the 
contrary. But that is a function, a legislative function; for the Con- 
gress, acting under power conferred upon it to implement the 14th 
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amendment, will specifically pass a law requiring desegregated 
schools.” 

That is what it should have done. That was the policy. There was 
the issue that should have come back to the Congress which is the 
proper policymaking body, but oh, no; they jumped i in and they write 
the law and in doing it they tore the Constitution to shreds, in my 
opinion. 

Senator Dirksen. Well, let’s assume that the Congress had enacted 
a statute interpreting in its own way the 14th amendment, allowing for 
segregation. It would have to go to the Court. 

Senator Roperrson. That is right. 

Senator Dirksen. The Court would interpret it all over again, and 
would the result have been different from what it was when they in- 
voked—— 

Senator Roperrson. The result IT don’t think—I don’t think that 
with this Court the result would have been the same but the Court 
would have at least kept itself within due bounds and acted as a judicial 
body and not as a legislative body. 

Senator Dirksen. That was wholly a question of interpretation of 
the “equal protection of the laws” doctrine in the Constitution. This 
was not a statute with which they were dealing. This was the Con- 
stitution. And they become the final arbiters and, having done so, 
they- a 

Senator Ronerrson. There wasn’t one word anywhere in the Con- 
stitution about public schools, not one word. They have to write that 
in there and so they go back and first they pick up the 14th amend- 
ment—and I say I hope you are going to read the article next week 
about the skulduggery—then they said in the 14th amendment we have 
a provision about equal rights. All right; that is in the 14th amend- 
ment. 

Now, in equal rights we are going to say that that applies to public 
education. Now, we are going to proceed to write a statute on the 
subject, see? That is the w ay they get it in the Constitution. It 
never was in there. It never was intended to be in there. No court 
before ever thought it or dreamed it was in there. They all held all 
along that it wasn’t in there. But they are going to put it in. That 
is the way they got education in the Constitution. 

That is what I object to. I object to Mr. Sobeloff. He thinks they 
did right and he is going to do the same and then he will—if he gets to 
the highest seat—Judge Barker has already resigned. He will become 
the senior member of that court. 

Senator Dirksen. Of course, I disagree either expressly or by im- 
plication that the Supreme Court or any of their forebears or any 
of the Constitution makers deliberately put education in the Constitu- 
tion that way. It wasn’t done by a back-door method. What the Con- 
stitution was dealing with was people, not with education, dealing with 
people. That is where your “equal protection of the laws” doctrine 
comes in. 

Senator Ronerrson. The framers of the Constitution were very wise 
in limiting it to certain fundamental activities. They were very wise 
in not attempting to regulate all the mores of all the States that may 
eventually be a part of the Union. 

But in the convention in Richmond, in Virginia—and I had three 
ancestors in it and it was a touch-and-go business—Patrick Henry led 
the fight against it because it said, to begin with, “We, the people.” 
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They said this isn’t any “We, the people” proposition, it is 13 sovereign 
States that are joined together to make a Union and there is no pro- 
tection in this instrument for their sovereign rights. They can be 
overridden. 

So, James Madison said, “Oh, we never intended to take the rights 
of the States that were not specifically granted in the Constitution, and 
I will see that amendments are proposed in the First Congress to take 
care of that.” 

That became what we call the Bill of Rights. The first 10 amend- 
ments. The last one that tried to hammer it down, lock it on the under- 
side, was that all powers, not specifically granted to the Federal Gov- 
ernment nor denied to the States, should be reserved to the States or 
the people thereof, and schools were certainly one of those powers, 
and the Supreme Court in 1954 decision took that power away from 
the States and, therefore, we said it was in our opinion an unconstitu- 
tional act. 

Senator Dirksen. I — out to you, however, that if you examine 
all _ amendments of the Constitution up to the 18th amendment, 
with few exceptions you find that in every case what they were doing 
was to say that Congress shall not abridge this right, that right, the 
other right. Always it addressed itself to the question of preserving 
the rights of people, and the Constitution deals with people. 

The one time when the Congress went over the deep end on that 
was the 18th amendment. That was the first time instead of putting 
an inhibition upon the Congress they said the people shall not manu- 
facture, the people shall not distribute, the people shall not sell 
intoxicating hquors. And that amendment is not in the Constitution 
today. You see, its whole concept was at variance with what they 
had done from the first 10 amendments of the Bill of Rights. 

But also that Constitution—— 

Senator Ropertson. I shall never contend that this is the only court 
that hasn't engaged in policymaking powers. I will quote Wood- 
row Wilson. as I did before. that the real protection of the States 
is the self-restraint of the courts not to deliberately invade their 
rights. I shall point out how very wrong the decision was in the 
Dred Scott decision, a politic al de cision when the Missourl Compro- 
mise failed. 

They were going to write it into law. It is illegal to do slavery in 
one. but legal to do it in another, and it blew up in their — ‘and 
Snide Lincoln when Wisconsin interposed and said you won’t en- 


force it out here. Lincoln made the statement that I quoted just now 
in his inaugural address. 
The minute the Supreme Court hands down a decision that is the 
t ] ] } wae a" 1:1 . 
T word, we have !ost oul perties 


Then I am going to show you how they tried to nullify the mean- 
ing of the 14th amen iment in the Slau g} iter House cases. I 


am going 


+ + } . é 7. = 7 7 . . 
to try to be fair. I am going to criticize al] of them right down to 
the point when thev get in and have rendered a decision which may 
e popular in the majority of States but is certainly not popular Mn 
. | 


the South. put I am going to point out that 
I 


<a 
ne next one might be 


inpopular in I)linois just as the decision is unpopular in the South. 
* . - = . - 4 7 ° = ™ es , * 1: 
Senator Dirksen. Don't forget that Lincoln said. while I aisagree 

with the decision in the Dred Scott case, J respect the judicial 


th rity ot the Supre ne 
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Senator Roperrson. But he says he was going to do everything he 
could to get 1t reversed. 

Senator Dirksen. We have done the same thing, too. 

Chairman Kasrnanp. We will adjourn until 1:30 p. m. 

Senator Roperrson. You certainly have been very nice in the very 
fine acceptance you have given me. 

“Whereupon, at 12:20 p. m., a recess was taken until 1:30 p. m. of 
the same day.) 

(Nore.—The session scheduled for 1:30 p. m. did not take place due 
to the failure to receive permission for the committe to meet while the 
Senate was in session. ) 
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